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PERSONAL RECOLLECTIONS OF CHIEF-JUSTICE CHASE. 


By EuceEne L. DIpter. 


SAW Chief-Justice Chase for the first time 
on the 15th of March, 1869. Quite 
unexpectedly, on that day, I received a letter 
from Mr. Chase appointing me his private 
secretary, and requesting me to come over 
to Washington at my earliest convenience, 
as he wished me to take the place immedi- 
ately. The Chief Justice asked me to meet 
him in the Conference Room of the Supreme 
Court at half-past three that afternoon. I 
found him, at the time and place appointed, 
deeply engaged upon a case which had 
been recently argued. 

The exquisite address of Lord Chester- 
field enchanted even the uncouth Dr. John- 
son; the incomparable grace of the great 
Duke of Marlborough is said to have 
charmed all who approached him. Chief- 
Justice Chase possessed neither the exquisite 
address of Chesterfield, nor the incomparable 
grace of Marlborough, but there was a 
personal dignity about him which impressed 
every person who came into his presence. 
I felt it the first time I saw him, and never 
quite overcame it in all my subsequent 
intimate relations. 

The Chief Justice lived at that time with 
his daughter, Mrs. Sprague, in the fine old 
house corner of Sixth and E Streets. His 
library was a small room on the second story, 
plainly furnished ; in fact there was scarcely 
room for anything except the book-cases, 
desks and chairs. It was a working-room, 
and in it the Chief Justice did an immense 
amount of work. Hawthorne once showed 
a friend a shabby little room in his house at 
Salem, where ‘“* The Scarlet Letter” was writ- 





ten, and said, “ In this dismal room fame was 
won”; so, in that little library, Chief-Justice 
Chase prepared those opinions which added 
a crowning glory to the fame already won 
as United States senator, Governor of Ohio, 
and Secretary of the Treasury during the 
most momentous period of our national 
existence. Every public position which he 
occupied was different from the other, yet 
he distinguished himself in all by his com- 
manding ability, and in an age famous for 
its illustrious men, he was one of the most 
illustrious. He did not succeed by mere 
chance, or luck or favor; he was a tremen- 
dous worker all his life. Mr. J. W. Schuckers, 
the gentleman who preceded me as private 
secretary, and who was with Mr. Chase 
when he was Secretary of the Treasury, 
told me that he often sat down at his desk 
at nine o’clock in the morning, and worked 
until six in the afternoon. I know that he 
never spared himself when duty called, and 
midnight sometimes found us at work. 
Balzac says a great man must live alone. 
Chief-Justice Chase exemplified this in his 
life. Certainly, in his latter years, his was a 
solitary existence, passed in his library or 
in the Supreme Court, paying few visits, 
and receiving few visitors. His habits were 
simple and methodical, rising at six in sum- 
mer and seven in winter, and breakfasting at 
eight, or half-past eight, according to the 
season. After breakfast, during which he 
glanced at the morning newspaper, he met 
his secretary in the library, where he read 
and answered his letters, and worked on his 
opinions until 10.15, when he walked (on 
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fair days) to the Capitol, and took his seat. 


as Chief Justice of the Supreme Court, at 
eleveno’clock. At three the court adjourned, 
and he walked home, where he partook of a 
slight lunch, consisting invariably of a cup 
of tea and three or four cream crackers. 
The dinner hour was the meal was 
more elegant than substantial, but there 
were three courses and dessert; 
wine was rarely served at his table, nor did 
he smoke. The conversation at table was 
of a very quiet character, in which his 
younger daughter, Miss Janet Ralston Chase, 
took the lead. The Chief Justice was a 
great thinker, but not a great talker. 
Unlike Falstaff, he was neither witty 
himself, nor the cause of wit in other 
men; like Poe; he never laughed, and 
seldom smiled; a joke was foreign to his 
nature; the nearest approach to one was 
when I once heard him say to a Catholic 
gentleman that he ‘thought a good Catholic 
was better than a dad Protestant.” He 
seemed oppressed by the burden of life, or 
crushed by disappointed ambition. After 
dinner, he resumed his work in the library, 
or, when not too busy, played chess, of 
which he was very fond. He was a good, 
but not a scientific player. Like Napoleon, 
he always fought for victory, and did not 
like to be beaten. I was very much out of 
practice when I first began to play with him, 
and he beat me nearly every game, but 
after I took up my chess manual, and studied 
the best openings, this was reversed, and he 
asked me whether I had been studying any 
work on chess. I told him I had, where- 
upon he said I played a good enough game, 
and advised me to let the books alone. His 
favorite summer game was croquet. These 
were the only games I ever knew him to 
play. 
there was not a pack in the house. 

Once or twice during the Washington 
season, the Chief Justice gave a dinner party 
at his own house. They were very solemn 
affairs, — too dignified for laughter, and not 
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He knew nothing about cards, and | 





pathetic enough for tears. The principal 
guests were the justices of the Supreme 
Court, and leading members of the Wash- 
ington Bar. Ancient legal jokes were told 
with a gravity that eclipsed the gayety of 
the table. The guests took their cue from 
the host, who never unbended under any 
circumstances. He was dignity personified, 
yet, in our hours of friendly intimacy, he 
would reproach me for not being more 
familiar with him. I remember, one even- 
ing we were sitting upon the piazza of the 
Charleston, S. C., hotel, when, after a silence 
of some moments, he said: ‘ You are either 
very ambitious, or very much in love: 
otherwise you would be less reserved with 
me.” 

Among the few visitors who called upon 
him in Washington, during the time I was 
with him, I remember Gen. Sherman, 
Charles Sumner, Gen. Rosecrans, Sir Edward 
Thornton, A. R. Spofford, and Vice-Presi- 
dent Wilson. The last called the day after 
the sudden death of Edwin M. Stanton, to 
get some information for an article on the 
deceased statesman which he was asked to 
write for the ‘ Atlantic Monthly.” During the 
whole of his public life, the Chief Justice 
kept a journal in which he recorded all the 
events that came under his notice. He read 
to Mr. Wilson from his journal an account 
of Mr. Stanton’s connection with the cabinet 
of Mr. Lincoln, touching upon the circum- 
stance of the retirement of Mr. Cameron 
from the cabinet, and the appointment of 
Mr. Stanton as Secretary of War. Mr. 
Chase, in a letter to Judge Black, dated 
July 4th, 1870, gives the following account 
of this affair, which created so much talk at 
the time: — 

“Mr. Cameron had expressed a wish 
to retire and take the mission to St. Peters- 
burgh some time before he did actually 
withdraw, and I believe that he was the first 
to suggest to Mr. Lincoln the name of Mr. 
Stanton. I held, myself, several conversa- 
tions upon the subject of Mr. Cameron’s 
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retirement, his appointment to St. Peters- | of the young New England boy. He invited 


burgh, and the appointment of Mr. Stanton 
as his successor, with President Lincoln and 
Mr. Cameron, and I called on Mr. Stanton 
to ascertain whether he would accept the 
post of Secretary of War if tendered to him. 
Ultimately, when, as I supposed, the matter 
was fully understood, Mr. Lincoln addressed 
a note to Mr. Cameron, tendering the mis- 
sion to St. Petersburgh, and signifying his 
willingness to accept his resignation. The 
note was brief, and seemed curt. But Mr. 
Lincoln, upon his attention being drawn to 
its tenor, said he intended to make it every- 
thing that it should be, and another note 
was substituted, expressing what he declared 
to be his real sentiments. 
not removed. He resigned because, as he 
stated at the time, he preferred the mission 
to the secretaryship, and he did recommend 


the appointment of Mr. Stanton as his | 


successor.” 

The Chief Justice has not stated the very 
friendly part that he took in this matter. 
Mr. Lincoln’s letter to Mr. Cameron, offering 
him the mission to Russia, was deemed curt 
and unfriendly by the latter, and he so 
expressed himself to Mr. Chase, whereupon 
Mr. Chase called upon the President, and 
suggested that it was not the sort of note 
that should be addressed to the retiring 
Secretary of War. 





Mr. Cameron was | 





‘““Well, then,” said the President, “ write | 


what you think proper, and I will sign it.” 
Mr. Chase thereupon wrote a most cordial 
letter to Mr. Cameron. 
Chief Justice Chase was a very domestic 
man, and, although he married and buried 
three wives before he was forty-five, he 


never forgot the one romantic love of his | 


early manhood. When he was a poor and 
unknown teacher in Washington, he had 
among his pupils the sons of William Wirt, 
the Attorney-General of the United States. 
Mr. Wirt, who had arisen from poverty and 
obscurity to a splendid position in public 
and private life, was attracted by the talents 





him to study law under him, and made him 
a welcome guest at his house. Miss Wirt’s 
particular friend was Elizabeth Cabell of 
Richmond, Va., who was a frequent visitor 
at the home of the Wirts in Washington. 
Mr. Chase met her and lost his heart. Miss 
Cabell accepted him as an escort to parties, 
the theatres, receptions, dinners, étc., and 
the young man wrote sentimental verses to 
the fair Virginia girl, but when he offered 
her his heart, she disdained to marry a poor 
school teacher. So she became the wife of 
a high-born Virginian, and lived and died 
in provincial obscurity, while young Chase 
went to Cincinnati, and started on a career 
which made him one of the foremost men 
of his time. Had he been successful in his 
first love, the career of Salmon P. Chase 
might have been entirely changed, and the 
future destiny of this country might have 
been affected, in a measure, by the result of 
this unsuccessful love affair of an obscure 
Yankee school teacher. Had he married 
Miss Cabell, he would either have remained 
in Washington, or settled in Richmond, and 
become a pro-slavery Democrat, but going 
West at that time, while smarting under a 
disappointment inflicted by one of the proud 
patricians of the South, he threw himself 
heart and mind into the anti-slavery move- 
ment, and, becoming one of its most promi- 
nent leaders, by his creative genius he paved 
the way for the formation of the Republican 
party in 1856. 

Although Chief-Justice Chase married 
early, he did not marry late, for, after the 
death of his third wife, before he was forty- 
five, he did not marry again. But, being a 
man of very strong affection, he became 
deeply interested in one of the handsomest 
women of Washington, Miss Constance 
Kinney. He was more than three-score at 
this time, but, whenever Miss Kinney at- 
tended one of Miss Chase’s afternoon recep- 
tions, the Chief Justice was sure to be 
present, throwing aside his books or work 
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in the library to enjoy the society of this | 


fascinating woman. He was thinking seri- 


ously of making a fourth matrimonial ven- | 


ture, but his daughter, Mrs. Sprague, 
persuaded him to abandon the idea, telling 
him that it would injure his high political 
aspirations. Speaking of this last love-affair 
of Mr. Chase recalls a circumstance con- 
nected with his first love. When holding 
the United States Circuit Court in Rich- 
mond, in the spring of 1869, another 
Elizabeth Cabell, the niece of his first love, 
called to see the Chief Justice and Miss 
Chase; in alluding to his former sweetheart, 


his voice trembled, and he was evidently | 
much moved by the tender recollections of | 


the romantic episode of his youth. 
Chief-Justice Chase was received with 

great cordiality in the South, during this 

trip. 


company, he appeared as the advocate of a | 


He was invited to dinners, 
receptions, etc. At Charleston, I counted 
the cards of forty-eight of the most promi- 
nent gentlemen of the city who called to see 
him in one day. The Chief Justice was 
very much pleased with the attentions 
shown to him, and accepted all the invitations 
that he received. One of the most interest- 
ing was a dinner given by Mr. Trenholm, 
in Charleston, at which Mr. Chase and Mr. 
Memminger sat side by side. The latter, it 
will be remembered, was the Confederate 
Secretary of the Treasury. 

Mr. Chase had a very liberal and catholic 
mind; he respected the honest convictions 
of every man, whether in religion or politics. 
Although, when a young man, teaching 
school in Washington, his patrons were 
Clay, Wirt, and other leading Whigs, Sal- 
mon P. Chase was always a Democrat in 
politics. He was an abolitionist, and the 
defender of abolitionists, when it required 
great moral courage even in the North to 
be the one and do the other. He began 
his public life as a member of the first anti- 
slavery convention that ever met in this 


restored Union. 


Wherever he went, and in whatever | 
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country, the Cincinnati Convention of 1845. 
He called the Free Territory Convention at 
Columbus, O., in 1848, which resulted in 
the National Anti-Slavery Convention at 
Buffalo, of the same year, which nominated 
Martin Van and Charles Francis 
Adams for President and Vice-President of 
the United States. On the 22d of Febru- 
ary, 1849, Mr. Chase was elected United 
States senator from Ohio, as an anti-slavery 
When the Republican party 


Buren 


candidate. 


| absorbed all the anti-slavery elements of 


the country, and became a great national 
party, he went with it; but when slavery 
was finally abolished, and the Civil War was 
over, he resumed his original place in poli- 
tics as a Democrat. I once heard him say: 
‘IT am a Democrat, by the grace of God, 
free and independent.” 

Chief-Justice Chase has been accused of 
indulging a presidential ambition. This is 
a noble ambition when a man is worthy of 
that high honor, and surely Salmon P. 
Chase would have graced that illustrious 
position. It would have properly crowned 
an exalted public life; but he never allowed 
his personal ambition to interfere with his 
public duties. When in Charleston, in 
1869, he was invited to be present at the 
decoration of the Federal graves. His 
duties in court would not permit him to be 
present, but he sent a letter, in which he 
expressed the hope that, in the near future, 
both the North and the South, having for- 
ever buried and forgotten the unhappy dif- 
ferences of the past, would decorate, alike, 
the graves of both Federal and Confederate 
dead. The sentiment expressed in this 
letter attracted wide attention, and was at- 
tributed by some persons to a bid for the 
presidency. A prominent New York bank- 
er was so much shocked by the words of 
the Chief Justice that he wrote to him, ac- 
cusing him of being actuated by an am- 
bition for the presidency in expressing 
such views. In reply, Mr. Chase said: 
“T never was so ambitious as some un- 
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ambitious men have thought me. 
only ambition now is to see this country 
and peaceful and happy.” In 
the summer of 1869, I sent him some news- 
paper clippings on the subject of what was 
called the “Chase movement.” In reply 
he said: ‘The gentlemen who have shown 
such anxiety to relieve themselves of all 
complicity in ‘Chase movements’ might at 
least have had the grace to say that Mr. 
Chase never indicated (and might have 
added, with perfect truth, never felt) any 
wish that they should engage in any such.” 

In religion, Chief Justice Chase was an 
Episcopalian of a very mild type; and 
Miss Chase, who was extremely high in her 
views, regarded him as almost a Methodist. 
He was a man of deep religious convictions, 


united 


My | 


| 





and he tried to live up to his belief. He 
read morning prayers for his family and 
servants; he went to church every Sunday, 
and refrained from all official work on that 
day; two or three times, when compelled 
to finish an opinion on Sunday, in order to 
have it ready for court the next day, he ex- 
pressed regret that he had to work on Sun- 
day. 

When I first saw Chief-Justice Chase he 
was, seemingly, in the prime of a splendid 
manhood: tall, straight, and vigorous, he 
was, to all appearance, good for twenty 
years of usefulness; yet, within two years, 
he was struck down by a mortal disease, 
which carried him off in the sixty-fifth 
year of his age. 


THE OBJECT OF LAW. 


| Regd was designed to keep a state in peace ; 
To punish robbery, that wrong might cease ; 

To be impregnable, a constant fort, 

To which the weak and injur'd might resort ; 

But these perverted minds its force employ, 

Not to protect mankind, but to annoy; 

And long as ammunition can be found, 

Its lightning flashes, and its thunders sound. 


CRABBE. 
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A FEW REASONS WHY IT IS NOT WISE TO GIVE THE BALLOT 
TO WOMEN. 


By Mary WIcK SAXE. 


— thought that suggests itself to most 
men and women is, Will the enfranchise- 
ment of women be of benefit to the entire 
community? not Will it be of benefit to 
women as a class, but Will it be expedient 
for all, that women should vote? Many 
articles and essays have been published in 
favor of suffrage, but one looks in vain for 
any single well defined exposition of a 
benefit which is to result to either women 
or the state. ‘Glittering generalities, fan- 
tastic speculations, socialistic theories,” one 
finds in plenty, but nowhere the statement 
of a wrong to woman that man has refused 
to redress, of a provision for her benefit that 
he has refused to make. One of the most 
prominent suffrage speakers acknowledges 





that, in the last fifty years, through the | 


legislation of men, women have obtained in 


the eye of the law a more favorable position | 


than men themselves hold. 

Many arguments are advanced for woman’s 
suffrage, one being that the ballot is an 
inherent right. 
as an inherent natural right of an individual 
to vote. The right to say who may or may 
not vote has and must always remain with 
the state, and must be exercised with ref- 
erence to the interest, not of an individual, 
but of the state. In no proper or exact 
sense is the suffrage a right at all,or even a 
privilege. It is a duty imposed upon the 
male citizen, because it is believed that its 
exercise by him will be for the best interest 
of the whole community. Suffrage, if a 
right, is a political and not a natural one.. As 
our Constitution has it, it is the right of 
every person to elect or be elected accord- 
ing as the same is established “by the 
frame of government.” 

Consider the probable effect of admitting 


But there is no such thing | 


not alone the 
but the 


to the ballot all women; 
brilliant and intellectual women, 


|.densely ignorant, who have neither the edu- 


cation, the mental capacity nor the desire for 
political knowledge; not alone the “ semi- 
civilized foreigner,” but his wife and daugh- 
ters. In the lowest class of laboring women 


| we find the really dangerous element, too 


ignorant to understand political questions, 
too weak to resist the voice which would 
influence their votes by persuasion or bribery, 
they would, like the same class of men, form 
a mass of unreasoning voters, the ready prey 
of unscrupulous politicians. To say that 
the women are no worse than the men does 
not help the matter, for it is this class of men 
from whom we have little to hope and much 
to fear; it is their vote that now threatens 
the honor of our country. Shall we double 
this threatening element? Educated women 
already influence men in a great measure by 
public opinion. They voice public opinion, 
which is much more influential and power- 
ful than the ballot itself. 

It is claimed that women will purify and 


| elevate politics because they are purer and 


| more conscientious than men; 


but this is 


| exceedingly doubtful when applied to poli- 


| tics. 


| 
} 
| 
| 
| 
| 


| 


It seems reasonable to expect, were 
women admitted to vote and hold office, 
that all the corruption and intrigue displayed 
by men would be found in women. The 
fact that women have no political prizes to 
gain, no offices in view, no constituency to 
please, has made them of great value in 
works of philanthropy and reform. The 
influence of woman when standing apart 
from the ballot is immeasurable; she can 
be broad, liberal and wise, free from the 
prejudices of partisanship, with all men ready 
and willing to help her, whereas ; if she were 
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a voter she could depend only on her own 
party, the woman’s vote often being divided 
against itself. Let us move slowly, and not 
consider the vote as the only infallible 
means to all wished-for ends, the only 
panacea for all evils. 

It is urged that to refuse women the ballot 
is to render her liable to taxation without 
representation, and this is proclaimed as a 
gross injustice. The term “ taxation with- 
out representation ” has been misunderstood. 
Taxes are the involuntary contributions 
levied and collected by the government for 
the protection, benefit and advancement of 
the entire community. They are levied 
alike on voter and non-voter, citizen and 
alien, children and adults, men and women; 
in short, there is no relation, in fact or theory, 
between taxation and the voting power. 
As the bill of rights has it, ‘‘ Each individual 
has a right to be protected in the enjoyment 
of his life, liberty and property. He is 
obliged consequently to contribute his share 
to the expense of this protection.” Now 
that is the reason why every property owner, 
man, woman, infant or alien is obliged to 
pay taxes, because he or she is protected 
in his or her life, liberty and property. 
Every woman, every minor gets this protec- 
tion, and the enjoyment of taxes when put 
out in roads, sewers, libraries and schools, 
in just as full a measure asmen. The com- 
parison that Mr. Edwards made, in the 
GREEN BaG of May, 1895, of dumping the 
tea into Boston Harbor with giving the suf- 
frage to women, is a little far-fetched. 
American interests were different from those 
of England and were not represented in her 
legislature, but the interests of American 
men and women are essentially the same, 
the family is represented. 

In the United States it is impossible to 
compare suffrage in the western and eastern 
states, the difference being so great. In 
Wyoming there are only one-half as many 
women as men, and not one man or woman 
to the square mile, while in Massachusetts 





there are fifty thousand more women than 
men, and many men and women to each 
square mile. Also there are in the far west 
no large cities such as we have in the east. 
Mr. Gardiner, a prominent scientific and 
business man of Kansas, spoke of an election 
in Leavenworth in the following manner: 
“One party put up a man of questionable 
reputation as mayor, the other party nomi- 
nated a man of spotless character. Soon 
the latter’s friends found that the other party 
were enlisting all the negro women of the 


-city to their cause by sympathy and bribes. 


We then saw that all would be lost if we 
could not arouse our wives and sisters to 
their duty as enfranchised women to vote 
for the pure election. Soon they became 
interested and began canvassing around 
amongst their neighbors. Constantly they 
increased in numbers and enthusiasm, until 
finally people who had been friends and 
neighbors for years would not speak, and the 
whole history of each candidate, with that 
of their ancestors and followers, was dis- 
cussed in every household, even before its 
youngest members. Women had caught 
the fever of politics, and it raged high and 
furiously. And, as a climax, on election 
day we saw our wives and daughters driv- 
ing through the city, picking up women of 
the lowest possible class and morality, and 
then walking with their arms around them 
to the polls to see that they voted rightly. 
Every means of intimidation, bribery and 
cajolery which had been used by men was 
employed unhesitatingly by women on elec- 
tion day, and yet when the votes were 
counted the result was no different than if 
they had remained quietly at home without 
the ballot.” In England, for some time 
past, the franchise has in a small way been 
given to single women who pay rates and 
taxes, and in ’94 it was extended to married 
women who pay rates and taxes in their 
own names, and the franchise was enlarged ; 
but no conclusions can as yet be drawn from 
so recent a grant of the voting power. The 
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property qualification was done away with 
in America in 1820, on the ground of ex- 
pediency, and if women are given the suffrage 
it should be given them on the same basis 
that men have it. Many of the suffragists 
do not desire an educational qualification, 
claiming that the ballot will educate women, 
but how women can get a lift and learning 
out of a right that has not made men better 
or wiser is an anomaly not explained. 

The higher education of women is a thing 
entirely apart from the ballot, for women 
without it have obtained entrance into most 
men’s colleges, as well as into all profes- 
sions. They can be lawyers, doctors, min- 
isters; in fact, one finds no business or pro- 
fession closed to her, no barrier interposed 
to her development and advancement in any 
direction in which her sex permits her to 
direct her footsteps. 

But these advantages of higher education, 
and the professions are open only to the ex- 
ceptional woman, while the ballot is to be 
opened to all women; not little by little so 
that they might learn to appreciate its 
dangers and disadvantages and avoid the 
rocks and reefs, but all at once the flood- 
gates are to be opened, and the franchise 
given to women. She is to learn, through 
bitter experience, and the country is to suf- 
fer the consequences. Some of the late arti- 
cles written by suffragists prove conclusively 
by their tone that it is better for women to 
move slowly; that they need time in which 
to learn that a wisely-adjusted bit is an ex- 
cellent thing. 

The mind of woman is essentially re- 
ligious, and there is little doubt that her 
politics have been and would be influenced 
by religion. The election in Bridgeport, 
Conn., is a proof of this, the Protestants 
and Catholics both working assiduously for 
their own. candidates, the Catholics coming 
off victorious. In Brookline, Mass., the only 
disturbance at the polls since the Aus- 
tralian ballot system came into use, was 


when the A. P. A. women thronged around | 





the polls, begging men and women to vote 
for Protestants. This mingling of religion 
and politics can be of no good to either, as 
it is usually conceded that religion and poli- 
tics are better in different channels. 

Women’s wages, we are told, will be raised 
as soon as they have the ballot. This 
statement can be best answered by the 
question: If the ballot will raise women’s 
wages, why has it not raised the wages of 
men? Men have been voting a long 
enough time, and as yet have not been able 
through legislation to come to any satisfac- 
tory basis about wages. The constant 
strikes all over the country prove this. 
Women as a rule seek temporary work, hop- 
ing soon to leave it. The average age of 
working women is twenty-two, as determined 
by government investigation. You see 
what this means, that women who have ob- 
tained some degree of skill are constantly 
dropping out, and their places are being 
filled with untrained girls. The wisest and 
best of our women are studying what,can be 
done for the working-girl. They hope that 
organization among workers and the co- 
operation of all intelligent men and women 
may do much to raise the position of the 
working-girl. 

The suffragists urge the necessity of re- 
form in legislation, which will never be 
reached through men, since they do not suf- 
fer from the injuries brought about by the 
want of them, and here they have in mind 
the social evil. No legislation will ever 
wipe that out. Men must be refined and 
women strengthened before vice will disap- 
pear. Legislation may hasten it, but in this 
case as in that of intemperance, when you 
array women against men you are antagon- 
izing the very people you are trying to win, 
and adding an evil to the one you are seek- 
ing to remove. We can only work surely 
by stemming the tide of evil through early 
education, before it has grown too strong 
and overpowering. 

The main reason, however, why suffrage 
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should not be given to women at present, is 
that a majority of women do not want it, 


some through indifference it is true; but a | 
large number of intelligent women do not | 


wish to assume a new duty when they have 
now before them problems unsolved. These 
women realize that the interests of men and 
women are the same, and that no legislation 
which is unjust to women can be good for 
men; it is only an unenlightened public 
opinion which can think otherwise. Why 
should the ballot be thrust upon the unwill- 
ing majority of women? The suffrage is no 
universal solvent, it performs no miracles, it 
creates nothing new. The ballot is only 
one form of influence, one means of obtain- 
ing an end. It has its dangers and disad- 
vantages, and must we not pause before we 
increase its problems? Mr. Edwards, in 
his article before referred to, says, ‘“‘ You 
SHALL have this disability removed which 





is an everlasting reproach to a dominant 
sex, and be placed on an equal footing 
with husband and brother.” The position 
of women is not inferior to man, she does 
not need to be placed, for she is already on 
the same footing with him. Is it necessary 
for woman to follow in the very same foot- 
steps as man in her march towards a better 
condition and a higher life? 

Our educated women are our leisure class, 
and from them we have a right to demand 
the wisdom that comes from the highest 
ideals lived out in the noblest lives. Let 
these women become the leaders of Public 
Opinion, now the strongest force that gov- 
erns the world. But above all let them 
hold sacred the calmness, the retirement 
and dignity of their lives, and keep un- 
dimmed the high ideals which shall give 
guidance and light to those less favored 
than themselves. 


THE POLICE OF PARIS. 


HE organization of the French police 
has for a long time inspired the ad- 
miration, not to say the envy, of Europe. 
Although, like every other earthly institu- 
tion, it frequently shows imperfections, its 
successful action throughout a long century, 
from the time of Fouché and Vidocq down 
to the present day, must be admitted asa 
proof of the clear-sightedness of the succes- 
sive Police Ministers and the cleverness of 
their agents. The fact that Eyraud’s arrest 
was not owing to the acumen of the French 
police is no blot on the system, and should 
merely be considered as the exception that 
proves the rule. 

There are actually three categories of 
police in Paris —the secret police (political 
and inquiry making), the criminal police, 
composed of detectives whose mission it is 
to track criminals and to watch suspected 
persons, and the ordinary city police, num- 





bering at the present time about 6,000 
policemen of all grades, which it is pro- 
posed to increase by the addition of 300 
extra ‘‘sergents-de-ville,” at an annual cost 
of 144,375 francs. Till within a recent date 
there was another distinct body of police in 
Paris, the “ police des mceurs,” whose duties 
are of a delicate nature, as the appellation 
implies. As it came to be considered that 
too much importance was given to the last- 
named body, it was incorporated with the 
police secréte,” so that, although they con- 
tinue to fulfil their peculiar functions, the 
“police des moeurs” are not exclusively 
employed in the surveillance of improper 
conduct and the arrest of compromised per- 
sons. These three categories of police are 
official, and act under the responsibility of 
the authorities appointed by the Govern- 
ment. 

But, as in England and America, an out- 
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side extra-judicial police has gradually grown 
up in Paris, with agencies established in 
many quarters, who offer their services for 
any purpose without scruple as to the jus- 
tice, morality, or possible consequences of 
their inquisitorial action. Such agencies 
have never inspired much respect or confi- 
dence on the part of the public; their in- 
trigues have frequently led to serious, and 
sometimes to comical results, as -was cleverly 
delineated in the well-known farce of ‘“ Tri- 
coche et Cacolet”’; and the surveillance they 
propose to employ with respect to others is 
often employed against themselves by the 
authorities of the Prefecture, so that the 
lookers after others are from time to time 
well looked after in their turn. 

The abuses resulting from the tolerated 
but totally unauthorized existence of such 
establishments have led to the creation of 
a new sort of agency calling itself the 
Police Officieuse, in reality an inquiry office, 
but which discards every idea of espionage 
for political or other purposes. This in- 
quiry office, which professes to undertake 
any admissible sort of investigation, is of 
quite recent foundation, and although young 
in months only, is organized on a footing 
which places a large staff of old retired 
police employees at the disposal of its direc- 
tor. Its avowed object is to assist justice 
by extra-judicial inquiries, without being in 
any way authorized by the official police to 
act on its behalf. Each of the employees 
above referred to possesses some special apti- 
tude, to be made use of, when any particular 
occasion arises. 

So far, but few relations have been estab- 
lished between these inquiry offices in Paris 
and similar establishments existing in Eng- 
land and America, where a great amount of 
extra-judicial business is transacted quite in- 
dependently of the legally appointed au- 
thorities. Overtures have been made for 


_any obstruction. 





that purpose, and when a proper basis of 
operations can be submitted to the English 
and American private detective establish- 
ments in London and New York, a suitable 
and useful understanding with their French 
colleagues will not be likely to meet with 
It stands to reason that 
all the investigations undertaken by the 
Police Officieuse will be made (professedly) 
in a thoroughly judicial, official, and confi- 
dential manner. In making these observa- 
tions it is necessary to state, from informa- 
tion received by the representative of the 
‘“‘Galignani Messenger ” at the Prefecture of 
Police, that all the agencies alluded to in 
this article act entirely at their own risk and 
peril. No private agency can possess the 
powerful machinery at the disposal of the 
Prefecture. When a case has been aban- 
doned by the official police, there is little 
hope for success by any other means; yet 
people who have been robbed of either purse 
or honor, and have applied to headquarters 
in vain, often take to these agencies, that 
resemble men who go to work in an aban- 
doned mine, with the hope of finding a for- 
gotten or hitherto undiscovered treasure. 
The system of inquiry employed by the 
inquiry office is the same as that followed 
out by the Paris Prefecture of Police, to 
which all its former servitors are, of course, 
well accustomed. The tariff is also the 
same as that charged by the Prefecture — 
ten francs per day’s surveillance or inquiry 
in Paris; fifteen francs per day in the pro- 
vinces, and twenty-five francs per day in 
foreign countries, besides travelling and 
hotel expenses to be paid by the client. 
The extras are often more considerable in 
amount than the simple tariff charges; and 
when the inquiries fail to succeed, the disap- 
pointed client finds that he has been uselessly 
mulcted in the vain hope of discovering 
something undiscoverable. — Galignant. 
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LEGAL ENTOMOLOGY. 


By R. VasHon ROGERS. 


ARLY in the eighteenth century, the 
monks of the monastery of St. An- 
thony, in Brazil, brought an action of eject- 
ment against some ants accused of interfering 
with convent property. Father Manoel Ber- 
nardes, in his ‘‘ Nova Floresta,” gives a full 
account of this law-suit. 
wise. 
were numerous, very large, and destructive ; 
they were miners, and excavated extensive 


subterranean corridors and store-houses, and | 
| and execution of these measures they gave 


in the exercise of their own sweet will so 
undermined the cellars of the friars and so 
worked upon the foundations, that the whole 
convent became shaky and liable to collapse. 
Besides this, these insects actually stole the 
grain that the worthy brethren had carefully 
stored away for the use of the convent. The 
ants came in multitudes, and worked inde- 


fatigably by day and night. Starvation threat- | 
ened the monks, who tried to repel the in- | 
roads of their liliputian enemies without | 
All physical means being unavail- | 
ing, recourse was had to the strong arm of | 
the law; process duly issued in the name of | 
to appreciate the gigantean labors of his 


success. 


the Minorite Friars of the Province of Pie- 


tade, in Maranhao, against the ants of the | 


said territory, and the latter were duly sum- 
moned before the bishop of the diocese, 
sitting as judge of the tribunal of Divine 
Providence. Counsel were employed on 
either side. The advocate for the friars 
deemed it necessary, in opening the argu- 
ment, after evidence had been taken, to state 
that his clients, being mendicants, in obedi- 
ence to the rules of their order lived on the 
contributions which they collected, and with 
great difficulty, from the pious inhabitants of 
the district; yet the ants, who were con- 
sidered unholy, and for that reason were ab- 
horred by St. Francis, not only persistently 
robbed the monks, but also endeavored to 





It arose in this | 
The ants in that part of the country | 
| received from the Creator the gift of life, they 








turn them out of their convent and destroy 
it. Waxing eloquent, the pleader claimed 


| that the ants should satisfactorily explain 


their conduct, or else death should come 
upon them, either by pestilence or by flood, 
or at the very least, they should be banished 
from the country forever. 

Counsel for the ants alleged that, having 


had a perfect right to preserve it by all the 
means in their power; that in the practice 


to men the example of virtues with which 
they had been endowed: for example, pru- 
dence, in thinking of the future and storing 
their food for a time of want; diligence, in 
gathering in this life treasures for the future, 
as St. Jerome says, “ Formica dicitur strenuus 
quisque et providus operarius, qui presenti 
vita, velut in aestate, fructus justiciae quos 
in aetenum recipiet sibi recondit”; the virtue 
of charity in helping one another when the 
burden was too heavy for one; and religion 
and piety, in ever burying their dead. He 
pointed out that it was hard for the plaintiffs 


puny clients, that they often carried burdens 
greater than their bodies, and sometimes 


| their courage was greater than their strength. 
| He admitted that the friars were more noble 
| and more worthy, but yet before God they 


were only like ants, and the gift of reason 
scarcely outweighed their sin in having of- 
fended the Creator by not observing the laws 
of reason as well as they did those of nature. 
It was thus the friars rendered themselves 
unworthy of the service and assistance of 
other creatures; and they had committed 
many greater crimes against the glory of 
God than the ants had in carrying off their 
flour and wheat. Then he claimed title in 
his clients, alleging that they were in posses- 
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sion of the ground before the monks had es- 


tablished themselves in the place, and so | 


they ought not to be troubled; and so he 
appealed for them against the violence done 
them to the tribunal of the Divine Creator, 
who made the smallest as well as the great- 
est, and had assigned to every one a guardian 
angel. He admitted that it was difficult for 
the defendants to contend against the human 
means employed by the plaintiffs; but, not- 
withstanding all, the ants -were resolved to 
continue their own style of living, as the 
earth and all it contained belonged to God, 
and not to the plaintiffs. Domini est terra et 
plenitudo ejus. (Apparently even in those 
days counsel threw in a little Latinity wher- 
ever possible.) 

This argument for the defense was so 
strong that even the advocate for the friars 
had to admit that the ants had some right 
on their side. Then the judge carefully con- 
sidered the evidence, and weighing the mat- 
ter with an unbiased mind, that justice 
might be done in the premises, decreed that 
the friars should select a field in the neigh- 
borhood of which the ants might have 
peaceable possession, and that the ants 
should remove at once, under pain of ex- 
communication. The judge thought that 
neither party would be prejudiced by this 
decision: the friars had come to the country 
to sow the grain of the evangel, and their 


maintenance was agreeable to God, and the | 


ants could easily obtain their food in the new 
place by their industry, and the cost would 
be less. 

When this judgment was pronounced, the 
judge sent a friar to proclaim it to the ants, 
and this he did by reading it, ore rotundo, 
near by the ant-hills. Then, mzradile dictu, 
evidently the Supreme Being was satisfied 
with the decision, e¢ nigrum campis agmen : 
millions of ants came out of their homes, 
formed into long and dense 
columns, and proceeded straight to the field 
assigned them, forsaking their old abodes 
forever. And the Minorites, released from 


themselves 


| the fear of their enemies, sang 7¢ Deums of 
praise and thanksgiving. 

Bernardes saw these pleadings and pro- 
ceedings, and carefully read them in the 
monastery of St. Anthony, where they had 
been placed. Where they are now we would 
not like to say, as we find that in the same 
century a number of ants — and white ones 
at that — had taken possession ofa library in 
Peru and devoured a great number of books. 
These termites had actually to be excom- 
municated before they would cease from 
carrying out the wise saw of Bacon, that 
some books are to be tasted, others to be 
swallowed, and some few to be chewed and 
digested. 

Apropos of ant-hills, among the black 
Khonds of Orissa, in India, an intending wit- 
ness is sometimes placed over an ant-hill and 
made to utter an imprecation that if he 
swears falsely he may be reduced to powder 
by the dwellers therein. Then he tells his 
tale. By the way, some of the jungle tribes 
have to hold on to the tail of a cow before 
they will tell theirs. (lLea’s ‘“ Superstition 
and Force,” p. 258.) 

The vicinity of Lausanne, in Switzerland, 
was in the year 1479 badly infested by cock- 
chafers (Anglice, May-beetles). They were 
so numerous and destructive as to be a tho- 
| rough pest. M. Richardt, who was then 
chancellor of the city of Berne, advised that 
legal proceedings should be taken against 
them. His advice, judging from the experi- 
ence of the preceding three or four hundred 
years, seemed reasonable, and so was fol- 
lowed. In the first place there were some 
processions — why, where, and of whom we 
are not certain; next, the beetles were sum- 
moned to appear in the Bishop’s court. The 
citation did not seem to warrant a fair trial, 
or even a safe conduct; it was in this style: 
“Ye hideous and degraded creatures: ye 
grubs! There was nothing like ye in the 
ark of Noah. By orders of my august supe- 
rior, the Archbishop of Lausanne, and in 
obedience to the Holy Church, I command 
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ye all and every one to disappear, during 
the next six days, from every place where 
food grows for man or beast. If ye are not 
obedient, I enjoin ye to appear on the sixth 
day, at one o’clock in the afternoon, at Wil- 
lisburg, before the Archbishop of Lausanne.” 
This was such a case of hanging first and 
trying after, that we are not surprised the 
beetles did not appear. If the Archbishop 
had really wanted them to come, he should 
have made his summons returnable after dark 
and then have lighted his candles and opened 
his windows: then they would have come 
buzzing and droning in fast enough, we trow. 
The poor thingssleep in the day-time. Coun- 
sel had been graciously assigned to them — 
the advocate Perrodet. True, he had been dead 
six months, but that was not considered a 
drawback. (Perhaps it was considered that 
while lying quietly in his grave he might the 
more readily consult with clients who spend 
some three years of their lives beneath the 
sod. At all events, we Anglo-Saxons 
should not sneer at the retaining of M. 
Perrodet for the defense after his funeral, for 
in the Dooms of Ine (cap. 53) provision is 
made for the taking of the evidence of im- 
portant witnesses after they had dropped the 
obolus into the hands of the Stygian ferry- 
man.) Unfortunately, neither the counsel 
nor the accused attended at court, so judg- 
ment was given against the chafers by de- 
fault. We regret greatly Perrodet’s neglect. 
A speech by him, delivered in sepulchral 
tones, while clad in a winding-sheet instead of 
a gown, would have been effective upon the 
court. The sentence was, of course, excom- 
munication in the name of the Holy Trinity 
and the Blessed Virgin; and the hideous and 
degraded creatures, the grubs, “‘ were ordered 
to quit forever the diocese of Lausanne.” 
(“History of Swiss Reformation,” by Ab. 
Ruchat. ) 

The first recorded trial of insects took 
place in Laon, A.D. 1120. These were cater- 
pillars; and some sixteen other cases are 
known, ending with the ants above-men- 





tioned. In the ‘‘ Mémoires de la Société 
Royale Académique de Savoie” is an ac- 
count of proceedings instituted in 1587 
against some beetles that were playing havoc 
in the vineyards of St. Julien, near St. Julien 
de Maurienne. It appears that in 1545, 
these, or similar creatures, had made an at- 
tack upon this territory, and legal proceed- 
ings had been commenced against them ; the 
inhabitants had chosen a lawyer to look after 
their interests, and one had been appointed 
to defend the insects, when suddenly the 
beetles all disappeared, so the law-suit had 
to be abandoned. However, the action was 
resumed in 1587, the beetles having returned 
in great numbers, and the devastation being 
greater than ever. The court addressed a 
complaint to the vicar-general of the bishop 
of Maurienne, who named a judge to hear 
the case, and counsel to plead for the ac- 
cused. The vicar also published an order of 
proceedings, which included processions, 
prayers, etc. After argument it was decided 
that the inhabitants of St. Julien must pro- 
vide a tract of land away from the vineyards, 
where the beetles could live without inter- 
fering with the vines. The court particular- 
ized the size of the land, and that it must 
contain trees, herbage, and grass in sufficient 
quantity and of good quality. The inhabi- 
tants deemed it best to accept this judgment 
without further appeal, and promised on cer- 
tain conditions to cede certain land in favor 
of the coleoptera ‘‘en bonne forme et val- 
lable a perpétuyté,” on condition that in case 
of war they might take refuge there, and re- 
serving a right of way through it, “sans 
causer touttefoys aulcung prejudice 4 la 
pasteure des dictz animaulx: et parce que 
ce lieu est une seure restraite en temps de 
guerre, vu qu’il est garni de fontaynes qui 
serviront aux animaulx susdictz.” The de- 
cree was amended to cover these points, and 
on June 29, 1587, the conveyance was exe- 
cuted. Apparently these hard-shells were 
slow in moving into their appointed home, 
for we find that on the celebrated fourth of 
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July the counsel for the St. Julienites pre- 
sented a petition to the court, praying that, 
in default of the insects accepting the land 
and removing thereto, they might be ordered 
not to interfere with the vineyards, under 
heavy penalties. The advocate for the 
beetles, of course, asked for an enlargement ; 
vacation probably came on, and so the mat- 
ter was not taken up again until September. 
Then the defendants’ counsel declined to ac- 
cept the land offered, as it was barren, and 
produced nothing. Counsel for the people 
denied this, so the court appointed arbitra- 
tors to view the place and decide the question. 
And Here, most unfortunately, the re- 
port ceases. 

The means taken by the people of St. 
Julien de Maurienne were, according to the 
writers of those days, frequently and success- 
fully employed against various families of the 
insect hosts. Barthelemi de Chasseueux or 
Chassenee, in his work ‘“ Concilia” (Lug- 
duni, 1588), gives indictments against May- 
bugs and snails. He contends that such 
animals are amenable to trial, and gravely 
discusses whether they should appear in the 
courts personally, or by proxy, and inclines 
towards the necessity of a personal appear- 
ance. He thinks, however, that the advocate 
appointed to defend these small fry might 
urge their incompetency as an excuse for 
their non-appearance. We must confess, 
however, that the facts of this learned lawyer 
are not always reliable. The Beaunois had 
been suffering from the attacks of locusts. 
In his book he tries to console them by say- 
ing that the creatures of which they com- 
plained were as nothing in comparison with 
those that infested India. These latter, he 
affirms, were three feet long, and their legs 
— of which they had six — were armed with 
teeth so strong that saws were made of them. 
In his opinion, the best way to obtain de- 
liverance from these and similar pests, was 
to pay promptly and truly the tithes due to 
the Church, and then to cause a woman to 
walk round the infected place barefooted. 





We find, in a case against grasshoppers, 
that when the ecclesiastical judges intended 
to issue an excommunication, the accused 
had to be summoned before the court in the 
prescribed manner a first, second, third, and 
fourth time; and then they, or some of 
them, had to be brought in, olentes volentes. 
They were allowed to answer the charge 
against them. The prosecutor had to state 
clearly the point in question, so that it might 
be seen whether there was any controversy 
as to the law or facts. The court then de- 
cided whether withesses were needed, and on 
whom the burden of proof fell. Other parties 
interested were allowed to intervene and be 
heard. For instance, in the grasshopper 
case it was held that wild and tame birds 
might show cause against the prosecution, 
for they were in danger of being deprived of 
their favorite food if the hoppers were ban- 
ished. The acridophagi were also to be 
heard, for they might be seriously injured 
by a judgment hostile to the insects. The 
court in this matter was rather in a quan- 
dary, considering that it would be unjust to 
others to compel the grasshoppers to go 
elsewhere, so it thought the best plan was to 
let those who liked to eat them do so. 

The actions of ejectment against these in- 
sects seem in this nineteenth century almost 
as extraordinary as the ejectment of spectres 
referred to in the Eyrbiggia Saga. The 
mansion of a respectable land-owner in Ire- 
land was haunted by the ghosts of those who 
had died therein — they actually crowded 
round the fire, to the great annoyance of the 
living, who wished to warm themselves. 
Snorro, a priest of the god Thor, advised, 
and a jury of the neighbors was summoned 
in the usual way as in ordinary civil matters ; 
the phantoms were cited to appear and show 
by what warrant they disputed with the 
owner the quiet possession of the house, and 
why they interfered with and incommoded 
the living. The spectres appeared on being 
called, and, muttering vain regrets at being 
compelled to leave, vanished, to the great 
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astonishment of the inquest. Judgment then | the bees. These busy-bodies also frequent- 


went against them by default. 
Scott’s Demonology, p. 106.) 

Killing flies by the heavy artillery of the 
Church and of the Law reminds one of 
Longfellow’s story of a fellow lodging in the 
house of a Jew, who bought of his landlord 
all the fzes in the house, with permission to 
kill them as he pleased, for his amusement. 
He then coolly took out his pistol and began 
to shoot at them wherever they alighted—on 
windows, looking-glasses— no matter where, 
bang! bang! until finally the Jew was glad 
to buy him off. (‘‘ Longfellow’s Life,” by 
Sam. Longfellow, vol. i, p. 336.) 

In the Middle Ages domestic animals 
were tried in the ordinary criminal courts, 
and their punishment, on conviction, was 
death. Wild animals, such as rats, locusts, 
and such like, were tried in the ecclesiastical 
courts. It was argued that as God cursed 
the serpent, David the mountains of Gilboa, 
and the Man of Nazareth the barren fig-tree, 
so the Church had full power and authority 
to exorcise, anathematize, and excommuni- 
cate all things animate or inanimate. Yet as 
the lower animals were created before man, 
and the first occupiers of the earth; as God 
blessed them, and gave them every green 
herb for meat; as they were saved in the 
ark, and entitled to the privileges of the 
Sabbatic rest, they therefore were ever to be 
treated with the greatest clemency consistent 
with justice. Of course some learned canon- 
ists disputed all these propositions, and 
regarded these trials as improper and unjust. 

Bees have been considered by the courts 
even in these latter days. In the Province 
of Ontario, not very many years ago, one 
McIntosh asked for an injunction restraining 
his neighbor Harrison from keeping bees. 
The latter had some eighty hives, and his 
bees flew around, not only gathering honey, 
but also humming about the plaintiff’s black- 
smith shop, and stinging his customers’ 
horses. McIntosh complained that he could 
not shoe the horses, because he had to shoo 


(Sir Walter 





ed his kitchen at preserving times. The jury 
found the bees a nuisance. In the Delaware 
Circuit Court (New York), the following 
year, a similar action was tried, with a similar 
result. To right matters the jury awarded 
six cents damages, while the court granted 
a permanent injunction commanding the re- 
moval of the bees, and forbidding the further 
keeping of them. (24 Alb. L. J. 382; 36 
Alb. L. J. 364.) But it was held that a 
keeper of bees was not liable for injuries 
done by them to a passing team. He had 
kept bees in the same place for eight or nine 
years, and never before had they attacked a 
horse. (Earl v. Van Alstyne, 8 Barb. 
[N.Y.], 630.) 

Bees are fere nature, and until they are 
hived and reclaimed no property can be ac- 
quired inthem. Wild bees in a bee-tree be- 
long to the owner of the tree. Finding the 
tree, and marking it with his name, does not 
vest in one who is not the owner of the land 
any exclusive right in the swarm, nor is it a 
reclaiming. The finder cannot bring an 
action successfully against another for cut- 
ting down the tree and carrying away the 
bees. Even if the owner of the land gives the 
finder permission to take them away, still 
the finder has no property in them, and the 
owner of the tree might safely give them to 
a third party. But if the finder has actually 
begun to cut the tree down, then he can suc- 
cessfully maintain an action against one who 
interferes with him. (Gillet v. Mason, 7 
Johns. 16; Ferguson v. Miller, 1 Cow. 243; 
Adams v. Burton, 43 Vt. 30.) The owner 
of reclaimed bees may bring an action of 
trespass against one who cuts down a tree 
into which they have entered, thus destroy- 
ing the bees and taking the honey, even 
though the tree be on another’s land. If 
my tame bees swarm on to my neighbor's 
land, so long as I can identify them they are 
mine, even though I cannot get them with- 
out ‘trespassing. (Goff v. Kills, 15 Wend. 
550; Watts v. Mease, 3 Benn. [Pa.] 566.) 








Howel the Good says that bees originated 
in Paradise; that, being banished thence on 
account of Adam’s transgression, God blessed 
them, and so no mass can be solemnized 
(Gwen. Code B. II, 


without their wax. 
ch. xxvii.) 

Other busy B’s have been the subject of 
litigation. Mr. Shirley, after quoting the 
following note, makes the subsequent re- 
marks: ‘5 Brunswick Place, September 19, 
1842. Lady Marrable informs Mrs. Smith 
that it is her determination to leave the 
house in Brunswick Place as soon as she 
can take another, paying a week’s rent, as 
all the bedrooms occupied, but one, are so 
infested with bugs that it is impossible to 
remain.” And in pursuance of this deter- 
mination the Marrables moved out, and 
Smith went to law with them, alleging that 
as they had taken the house for five weeks 
they had no right to leave it in this summary 
fashion, bugs or no bugs. The Marrables, 
on the other hand, successfully contended 
that it is an implied condition in the letting 
of a furnished house that it shall be reason- 
ably fit for habitation, and that if it is not fit 
the tenant may quit without notice. (Shir- 
ley’s Com. Law Cases, 67; 11 M. & W. 5.) 
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This famous case, after being disrespectfully 
spoken of for many years, was in 1877 ex- 
pressly affirmed in Wilson v. Finch-Hatton 
(2 Ex. Div. 336). 

In a late case in England it was decided 
that the presence of six of these cimices 
lectularii in an attic on the third floor of a 
furnished house was not such a taking pos- 
session of the house by them as to oust the 
tenant, and to render justifiable a refusal to 
carry out the contract and pay the rent. 
To make this paper a little more scientific 
these facts are added: It takes a bed-bug 
eleven weeks to attain its full size; they have 
been known to live a year without food 
without becoming emaciated; and cock- 
roaches are as fond of preying upon them 
as they of attacking the genus homo. (34 
Alb. L. J. 82.) 

In India, at one time, it was a costly 
luxury to demolish a mosquito. The Gentoo 
law said, ‘“ Ifa man kill an insect, the magis- 
trate shall fine him ten puns of couries.” 
For who could tell whose great-grandfather’s 
spirit might, perchance, be lurking in that 
very dipteron that was fattening on one’s 
nose. 
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THE 


S a court of law the House of Lords | 


HOUSE 


OF LORDS. 


history do not need to be reminded of the 


exercises four distinct classes of func- | impeachments of the Earl of Strafford, in 


tions. 
peerages on reference by the Crown, and (4) 
the validity of new peerages intended by 


THE HOUSE OF LORDS. 


It determines (a) disputed claims of 


the reign of Charles I, and of Warren Hast- 
ings, in the reign of George III. In the 
third place, the House of Lords has juris- 


EXTERIOR, 


the Crown to confer a right to sit and vote | diction to try members of its own body in 


in the House. We have had several in- 
stances of the former in past years. The 
Wensleydale case (of which more hereafter) 
is the palmary instance of the latter. This 
jurisdiction is analogous to that enjoyed by 
the Commons of declaring a Seat vacant 
where disqualifications exist, and (prior to 
the establishment of election courts) of de- 
termining disputed returns. In the second 
place, the House of Lords has the right to 
try state offenders upon impeachment by 
the Commons. 


Students of constitutional | 


criminal cases where a peer is charged with 
treason or felony. This is simply an appli- 
cation of the provision in Magna Charta 
that a man should be tried by his peers. 
The case of Earl Ferrers, in 1760, for the 
murder of his steward, will at once recur, 
in this connection, to all who are acquaint- 
ed with the history of English law as to 
criminal responsibility in mental disease. 
Lastly, the House of Lords is the supreme 
court of appeal for England, Scotland and 
Ireland. 
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The origin of this jurisdiction is practi- 
cally as follows: the Curia Regts of the old 
feudal kings gradually was broken up into 
separate One, the King’s Bench, 
dealt with cases concerning the King’s inter- 


courts. 
est; a second, the Exchequer, had juris- 
diction in revenue cases. 
subject and subject were referred to a third, 
the Court of Common Pleas. There re- 
mained, however, in 


Disputes between 


the sovereign, what 
Sir William Anson 
calls ‘“‘a_ residuary 
power,” which ‘‘ was 
play 


courts 


into 

the 
not 
enough to do justice, 


called 
where 
were strong 
or were deficient in 
rules applicable to 
the case at issue, or 
were alleged to have 
decided wrongly.” 
After 


mediate changes of 


some __ inter- 
little importance for 
our present purpose, 
the king in council 
(at first the Star 
Chamber and _lat- 
terly the Privy 
Council) became 
the tribunal for the 
determination of 
cases where, from the greatness of the offender 
or the magnitude of the issue, the ordinary 
courts could not be trusted to do ‘‘ adequate 
justice.” The king in chancery (by “the 
keeper of his conscience,” the Lord Chan- 
cellor) acquired exclusive jurisdiction in all 
cases where the rigor of the common law 
had to be relaxed by supplemental rules, and 
the appellate jurisdiction in cases of error in 
the common law courts passed into the hands 
of the House of Lords. In the reign of Henry 
IV the House of Commons prayed to be 
relieved from the judicial business of Parlia- 
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| 


ment, and the Lords became sole judges in 
cases of “error.” In the reign of Charles II 
it established a right to review the decrees 
of courts of equity ; “error” was abolished by 
the judicature rules under the act of 1875 ; 
but provision was made for appeals by 
way of rehearing. In 1876 the jurisdiction 
of the of Lords was based upon 
statute. In that year the Appellate Jurisdic- 
Act provided 
that an appeal shall 
lie to the House of 
to 
provisions) 


House 


tion 


Lords (subject 
certain 
from any order or 
judgment of any of 
the courts following: 
(1) of Her Majesty’s 
Court of Appeal in 
England; and (2) 
of any courts in 
Scotland from which 
error or an appeal 
at 
before this act lay to 
the House of Lords 


or immediately 


by common law or 
statute; and (3) of 
any courts in Ireland 
for which 
an appeal at or im- 
mediately before the 
commencement of 
this act lay to the 
House of Lords by common law or statute. 
It is also provided that no appeal shall be 
heard unless there are at least three mem- 
bers present who fall within the definition 
given in the Act of Lords of Appeal. A 
lord of appeal may be (1) the chancellor 
of Great Britain for the time being, (2) a 
lord of appeal in ordinary, or (3) a peer of 
Parliament who is appointed by letters patent, 
receives a writ of summons to attend the 
House of Lords in its legislative capacity, is 
a baron for /ife, enjoys a salary of £6,000 a 
year, and holds office during good behavior, 


error or 
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subject to removal on an address by both 
Houses of Parliament. The number of these 
judicial officers is limited to four. The qual- 
ification is fifteen years’ practice at the bar, 
or two years’ tenure of “ high judicial office,” 
a term which means “the office of Lord 
Chancellor of Great Britain or Ireland,” ofa 
paid judge of the judicial committee, or of 
judge of Her Majesty’s Superior Court 


THE HOUSE OF LORDS. 


for Great Britain and Ireland. 
the statutory basis given to the jurisdic- 





In spite of | 


tion of the House of Lords by this act, | 


the sittings of the House in its judicial, re- 
semble those of the House in its legislative 
capacity. Provided 
quorum of lawyers is present, other peers 
may in theory (although they do not now 
in general practice) take part in the delib- 
erations and the judgment of the House. In 
1783 peers not being law lords voted with- 
out question in the case of the Bishop of Lon- 
don v. Fytche (1 East. 487). 


that the necessary | 





In Greville’s Journal (1838,Vol. 1, p. 81,n.) 


| it is stated that in the case of Small v. Alt- 
| wood the fifth vote on the hearing in the 


House of Lords was given to Lord Orvan, 
who had never held judicial office. The 
last occasion on which a non-legal peer voted 
on an appeal was Bradlaugh v. Clarke (8 App. 
Cas. 354), where Lord Denman took part ina 
hearing and voted with the minority. More- 





INTERIOR. 


over the form of judgments delivered in the 
House of Lords is that of a motion, as in 
ordinary debates ; and the result is recorded 
in the journals of the House. It is probably 
the legislative character of judicial pro- 
ceedings in the House of Lords, as opposed 
to the advisory character of legal proceed- 
ings in the Privy Council, that accounts for 
the fact that dissentient judges deliver sepa- 
rate judgments in the former case, but not 
in the latter. In addition to this point of dif- 
ference between the two tribunals, Sir 
William Anson notes (1) that, whereas the 
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House of Lords holds itself bound by its 
decision, the Privy Council, like the Supreme 
Court of the United States, though a court 
of final appeal does not consider itself pre- 
cluded from advising the Queen to reverse 
a judgment previously given (Cushing 
v. Dupuy, 5 App. Cas. 409, reversing and 
practically overruling Cuvillier v. Aylwyn, 2 
Knapp, 72); and (2) that, while the House 
of Lords is entitled to the assistance of the 
judges of the High Court (MacNaughton’s 
case, 10 Clark and Finnelly, 200), no one 
can attend the Judicial Committee unless he 
be a Privy Councillor, and summoned. 

After this general sketch of the constitu- 
tional character of the House of Lords as a 
judicial tribunal, we may now proceed to 
trace the careers of some of the leading 
lawyers who have sat in it. With the great 
Chancellors we can deal more appropriately 
when we come, in a subsequent paper, to 
treat of that hoary and much abused insti- 
tution, the Court of Chancery. Other 
points with reference to the practice, pro- 
cedure, etc., of the House of Lords, will be 
noticed incidentally as they arise in the 
course of the following silhouettes. 


LORD WENSLEYDALE. 


James Parke, afterwards Lord Wensley- 
dale, was the youngest son of Thomas Parke, 
a Liverpool merchant, and was born in 1782. 
He was educated at the Macklesfield Gram- 
mar School and at Trinity College, Cam- 
bridge, where he took his degree of B. A. in 
1803, and graduated as M. A. in 1806. In 
addition to these customary honors, Parke, 
during his university career, was elected 
university scholar in 1799, a scholar of his 
college in 1800, and also gained the positions 
of Fifth Wrangler and Senior Chancellor’s 
Medalist. Having for some time prac- 
ticed as a special pleader (he was _per- 
haps the greatest master in the mysteries 
of the science of pleading since it began), he 
was called to the bar of Lincoln’s Inn, 
whither he had migrated from the Inner 





Temple, in 1813, and joined the Northern 
Circuit. In 1820 he was taken in to assist 
the law officers of the Crown in conducting 
the case against Queen Caroline in the 
House of Lords, and in 1828, after he had 
been only fifteen years at the bar, he was 
raised to the court of King’s Bench in suc- 
cession to Mr. Justice Holroyd, and received 
the usual honors of knighthood. Six years 
later (1834) he and Mr. Justice Alderson were 
made Barons of the Court of Exchequer. 
Baron Parke retired from the bench in 1855, 
but was raised to the House of Lords with the 
life title of Lord Wensleydale in January, 
1856. This appointment gave rise to the 
Wensleydale peerage case, some accounts of 
which cannot be omitted from a sketch of the 
House of Lords. Lord Wensleydale was 
raised to the peerage by letters patent, 
which at once limited the grant to his life 
and provided that he should be entitled to a 
writ of summons as a Lord of Parliament. 
It was admitted by Lord Campbell that if 
the Queen had addressed a writ of sum- 
mons to Baron Parke as Lord Wensleydale, 
and there had been no patent limiting 
the grant, the House could not have ques- 
tioned his lordship’s right to take his seat; 
and it also followed from the decision in 
the Clifton case, in the latter part of the 17th 
century, that the Crown could not refuse a 
writ of summons to his heir after his death. 
But the question whether the Crown can at 
once limit the grant of a peerage to the 
term of the grantee’s life and provide that he 
should be entitled to a writ of summons, was a 
different one. It was referred to a commit- 
tee of privileges and answered in the nega- 
tive, after elaborate arguments and discus- 
sions. That the Crown could create a life 
peerage by patent was practically un- 
disputed. It was also admitted that for four 
hundred years there had been no instance of 
a commoner being sent under a peerage 
for life to sit and vote in the House of 
Lords. But it was contended that there 
were instances prior to that date, and a list 
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prepared by Prynne was relied on. Dr. | 
(Const. Hist. III, 439), | 
says that, on careful examination, Prynne’s | 


Stubbs, however 
list shrinks to very small proportions: some 
of the names are those of judges whose 
writs have been confusedly mixed with 
those of the barons; some occur only in 
lists of summons to councils which were not 
proper parliaments. In most of the other 
cases the cessation of 
the summons is ex- 
plained by the par- 
ticular family his- 
tory; for example, 
the son is a minor at 
the time of his fath- 
ers death, and dies 
or is forgotten before 
he comes of age. In 
others, nothing is 
known of the later 
family history, and it 
must be supposed to 
have become extinct. 
Dr. Stubbs concludes 
that no baron was 
ever created for life 
only without a pro- 
vision as to the re- 
mainder, or right of 
after his 
death. However this 
may be, the Com- 
mittee of Privileges 
decided that Lord Wensteydale’s original 
patent was invalid, and a new patent was 
accordingly issued in the usual form. It 
should be pointed out that the change was 
necessitated by legal difficulties alone, since 
Lord Wensleydale’s only surviving child was 
a daughter, and he had thus no legal heir to 
his title. 

The Wensleydale 
lished the principle that a lord of Parlia- 
ment must be an hereditary peer; and this 
principle still holds good, although modified 
in the special cases of the bishops and the 


succession 


peerage case estab- 
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lords of appeal in ordinary. It is perhaps 
worth observing that one of the favorite 
suggestions for the present day reform of 
the House of Lords is that the Crown should 
be enabled to reinforce the hereditary peer- 
age by a reinforcement of life-peers. Many 
men, whose talents would prove a source of 
strength to our second chamber, are pecuni- 
arily unable to bear the burden of an hered- 
itary title, and might 
yet be both able and 
willing to accept a 
life peerage. Lord 
Wensleydale lived till 
the age of eighty- 
five, and served in 
the House of Lords 
till his death, which 
occurred in Febru- 
ary, 1868. Parke 
was one of the very 
greatest lawyers that 
ever sat upon the 
English bench. He 
knew, as we _ have 
said, the science of 
special pleading as it 
never has_ been 
known before or 
since; and his almost 
passionate adherence 
to legal forms, which 
has lately been the 
butt of Lord Cole- 
ridge’s misplaced wit, and of which his reply 
to a proposed amendment of the pleadings 
in a case, “‘ Think of the state of the record,” 
is perhaps the capital instance, was due, not 
to any narrowness of intellectual vision, but 
to a firm belief that the ends of justice are 
best served by sticking closely to technical 
rules. The stories told of him are practically 
endless; and the gossips of the Temple still 
love to recount his apology to a lady for 
being late for dinner, that he could not tear 
himself away from a beautiful demurrer, and 
to dwell upon his passion ‘for cold air, his 
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pride in being thought like King George the 
Third, his restoration from a fainting fit by 
the application to his nose (after hartshorn 
and alcohol had failed) of a dusty volume of 
the statutes, of his old-world courtesy, and 
so on. 

It may be interesting to refer to a few of 
Parke’s leading judgments. One of the best 
known is Langridge v. Levy. There the de- 
fendant knowingly sold to the father of the 
plaintiff, and for use by the plaintiff, a gun 
with a warranty as to its safety ; the gun burst 
and injured the plaintiff, who sued in “ case.” 
The question arose whether the action was 
maintainable. Parke delivered the judgment 
of the Court of Exchequer. He pointed out 
that the action could not be supported upon 
the warranty as a contract, since there was no 
privity in that respect between the plaintiff 
and the defendant. The fatherwas the con- 
tracting party with the defendant, and could 


alone sue upon that contract for the breach | 


of it. 
opinion maintainable in ‘ case” 


But the action was in his lordship’s 


sold the gun to the father for the purpose of 


being used by the plaintiff by loading and | 


discharging it, and has knowingly made a 
false warranty that it might be safely done, 
in order to effect the sale; and the plaintiff, 
on the faith of that warranty, and believing 
it to be true, used the gun, and thereby sus- 
tained the damage which is the subject of this 
complaint. The warranty between these par- 
ties has not the effect of a contract: it is no 
more than a representation, but it is no less. 
We think therefore that, as there is fraud 
and damage, the result of that fraud not from 
an act remote and consequential, but one 
contemplated by the defendant at the time 
as one of its results, the party guilty of the 
fraud is responsible to the party injured.” 
The court did not decide, however, that the 
defendant would have been responsible to a 
person not within this contemplation at the 
time of the sale, to whom the gun might 
have been sold or handed over. This judg- 





or tort. | 
“The defendant,” he said, “ has knowingly | 








ment was affirmed by the Court of Exchequer 
Chamber in “ error.” 

Another of Parke’s leading decisions, this 
time given in the House of Lords, is Chase- 
more v. Richards. The plaintiff, a landowner 
and millowner, had for above sixty years 
enjoyed the use of a stream, which was 
chiefly supplied by subterranean water, 
percolating through the substrata. Water, 
which would otherwise have been thus sup- 
plied to the stream, was diverted from it by 
the defendant, an adjoining landowner, who 
dug on his own ground a well for the pur- 
pose of supplying water to the inhabitants 
of the district. The plaintiff, having lost the 
use of the stream, was held to have no right of 
action against the defendant for thus abstract- 
ing the water, which was of “sensible value 
in and towards the working” of the mill. 

This case, taken in conjunction with Acton 
v. Blundell (12 Meeson & Welsby, 324), 
has affirmed conclusively this proposition, 
that the disturbance or removal of the soil 
in a man’s own land, though it is the means 
(by process of natural percolation) of dry- 
ing up his neighbor’s spring or well, does 
not constitute the invasion of a legal right, 
and will not sustain an action; and further, it 
makes no difference whether the damage 
arise by the water percolating away, so that 
it ceases to flow along channels through which 
it previously found its way to the spring or 
well, or whether, having found its way to the 
spring or well, it ceases to be retained there. 

The last of Parke’s judgments to which 
we shall refer was delivered in Buron v. Den- 
man. The plaintiff, who was a Spaniard and 
not a subject of the Queen, was lawfully pos- 
sessed of slaves on the west coast of Africa. 
The defendant was captain of a man-of-war, 
which had proceeded to the Gallinas to re- 
lease two British subjects there detained as 
slaves. He concluded a treaty with the 
native king for the abolition of the slave 
trade in his country, and in execution of the 
treaty fired the plaintiff's premises and car- 
ried away and released his slaves. Denman’s 
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proceedings were afterwards approved by 
his government. The case was tried at 
bar before Parke, Alderson, Rolfe and Platt. 
Parke gave the charge, and held that the 
ratification of the defendant's act by his 
government made it an act of state, for 
which no action could be maintained. 


LORD BLACKBURN. 
Colin (Lord) Blackburn was born in 1813 





the fact that, as joint editor of Ellis and 
Blackburn’s reports, he had recorded Camp- 
bell’s decisions. The event however amply 
justified Campbell’s choice, for both in the 
Court of Queen’s Bench (1859-75) and 
Queen’s Bench Division (1875-76), and in 
the House of Lords (Nov. 1876—Dec. 1886), 
Blackburn made innumerable contributions 
of permanent value to the development of 
English law. Before referring to some of 


LIBRARY, HOUSE OF LORDS. 


in Sterlingshire, and was educated at Eton 
and Trinity College, Cambridge, where he 
graduated as B.A. and Eighth Wrangler in 
1835, and M.A. in 1838. In the same year 
he was called to the bar of the Inner Temple, 


and practiced till 1859, when Lord Campbell | 
| their payment. 


-made him a judge of the Court of Queen’s 


Bench. The appointment was pretty strong- | 
ly criticised at the time, for Blackburn had | 


never had any practice on a considerable, not 
to say a large, scale, and adverse critics did 
not hesitate to attribute his promotion to 


his decisions it may be as well to notice a 
curious case in which he was defendant. 
One Rosanna Dupin Fray had brought an 
action against a person named Voules. 
She claimed that certain costs of an adjourn- 
ment were due, and obtained a rule wzs7 for 
Mr. Justice Blackburn dis- 
charged the rule. Thereupon she sued him 
for damages. The learned Judge demurred 
on the grounds (1) that no action lies against 
a judge of one of the superior courts for 
anything done in his judicial capacity; (2) 
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that the declaration was bad for notvalleg- | 
ing malice; (3) that it was defective for not | 
pensation and retention in bankruptcy. The 


alleging want of reasonable and _ probable 
cause. The court (Cockburn, C. J., Wight- 


man, Crompton and Mellor, J. J.) gave judg- | 


ment for Mr. Justice Blackburn. Crompton, 


J., said in argument, “It is a principle of | 


of any of the superior courts for anything 


same year he delivered the leading judgment 
in McKinnon v. Armstrong & Co. as to com- 


following list of decisions may be consulted 
with advantage by those who desire to trace 
Lord Blackburn’s judicial work in greater de- 
tail. Garnett v. Bradley (3 App. Cas. 962) ; 


our law that no action will lie against a judge | Dublin etc. Ry. Co. v. Slattery (ib. 1199) ; 


| Orr-Ewing v. Registrar of Trade-marks (4 


done in his judicial capacity, although it be | 
alleged to have been done maliciously and | 


corruptly. The public are deeply interested 
in this rule, which indeed exists for their bene- 
fit and was established in order to secure 
the independence of the judges and prevent 
their being harassed by vexatious actions.” In 
a previous case (Thomas v. Churton) Cock- 
burn, C. J., had said, ‘“‘ I am reluctant to de- 
cide, and will not do so until the question 
comes before me, that if a judge abuses his 
judicial office by using slanderous words 
maliciously and without reasonable and prob- 
able cause, he is not liable to an action.” 
Fray v. Blackburn however probably now dis- 
poses of this point. Most of the leading mer- 


cantile decisions in the Queen’s Bench, from | 
1859 onwards, were delivered by Blackburn. | 


Chief-Justice Cockburn learned not a little 


| selection in 1859. 


of his commercial law from his colleague | 


and for some time after his appointment as | 
| vented him from continuing to sit and vote 


Chief Justice was content to let Blackburn 


give the judgment of the court whenever he | 
_ other work, Lord Blackburn is the author 


| of a standard treatise on the law of sale. 
Winsor v. Reg., in which the effect of discharge | 
of a jury in criminal cases was fully con- | 
sidered; Strauss v. Francis, affirming the | 
right of counsel to compromise an action; | 
Newby v. Van Oppen, the liability of a foreign | 


was sitting with him. Among Blackburn’s 
chief judgments in the Queen’s Bench were: 


corporation to be sued in England ; and Arm- 
strong v. Stokes, the liability of undisclosed 
principals. In the House of Lords however 
the chief judicial work of this great judge was 
done. 
ments in Clarke v. Adie, in which the modern 
patent law as to ‘‘ subordinate integers” 

laid down by the supreme tribunal. 


was | 


App. Cas. at p. 492) ; Fairlie v. Boosey (ib. 
711), piano arrangements of copyright mu- 
sic; Julius v. Bishop of Oxford (5 App. Cas. 
237), meaning of the words in a statute, “it 
shall be lawful” ; Sturla v. Freccia (ib. 639), 
statements in ‘‘ public documents” ; the Orr- 
Ewing case (9 App. Cas. 42), which gave rise 
to a curious conflict of jurisdictions between 
the Scotch and English courts; Collins v. 
Collins (ib. 228), condonation of adultery ; 


| Thomson v. Weems (ib. 671), truth of an- 


swers to queries by a life-insurance company ; 
and Metropolitan Bank v. Pooley (ib. 220), 
inherent jurisdiction of the courts to dismiss 
frivolous or vexatious actions. No one 
who reads these decisions, or a consider- 
able proportion of them, will entertain any 
doubt as to the propriety of Lord Campbell’s 
When Lord Blackburn 
retired from the bench general regret was 
felt that the Wensleydale peerage case pre- 


in the House of Lords. In addition to his 


LORD BRAMWELL. 


George William Wilshere, Baron Bram- 
well, was born in 1808, and received, at the 
country house of his father, who was a 
banker, the early commercial training which 
he subsequently turned to brilliant account. 


| After having practiced for some time as a 


In 1877 he delivered one of the judg- | 
| migrated to the Inner Temple, to whose bar 


| 


In the 


special pleader, he became a student of 
Lincoln’s Inn in 1830. Six years later he 


he was duly called in 1838. He soon ac- 
quired a large and lucrative practice. In 1849 
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he was appointed, along with Sir E. Jervis, 
A. E. Cockburn, Willes and Martin, a mem- 
ber of the famous commission to whose 
labors we owe the common law procedure 
acts. In 1851 he became a member of 
another (the partnership law) committee. 
It is to him that we owe both the doctrine 
and the terms “limited liability” in connec- 
tion with joint stock companies. 
In 1856 Bramwell 
was made a serjeant 
at law, and in the fol- 
lowing year he was 
raised to the Bench 
as a Baron of the 
Court of Exchequer. 
He was sworn of the 
Privy Council in 
1876. He retired at 
the end of 1881, re- 
ceiving the unusual 
honor of a dinner 
from the bench of 
judges on this occa- 
sion. In the latter 
years of his life Baron 
Bramwell was one of 
the ornaments of the 
House of Lords. He 
died in May, 1892. 
Quite a small vol- 
ume of Bramwelliana 
might readily be writ- 
ten. Lord Bramwell himself records how he 
turned a losing into a winning case at the 
outset of his career by taking a point which 
his leader, a man of slower apprehension, 
had missed. He expected that this signal 


success would have resulted in an immediate | 
| Law) of Dove, a half-witted farmer in Leeds, 


influx of heavy cases into his chambers. 
But no such inrush of business followed. 
The attorneys soon found him out, however, 
and the tide of work, when it once set in, 
knew no ebb. 

On the bench, Bramwell was great in 
criminal and in commercial cases. As a crimi- 
nal administrator he was, in the eloquent 
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language of Sir Henry James, “the hope 
of all that suffered and the dread of all that 
did wrong.” He shared Sir Henry Haw- 
kins’ settled antipathy to the doctrine that 
crime is simply a kind of diseased or abnor- 
mal development from social conditions; the 
very name of moral insanity operated upon 
him as an irritant, and both on the. bench 
and in periodical literature (‘‘ Nineteenth 
Century,” 1885-6) 
he often ‘“‘ went for” 
the fraternity of 
“mad doctors” with 
considerably more 
vigor than politeness. 
To him is attributed 
the well-known reply 
to a counsel who 
urged that his client 
was suffering from 
the disease klepto- 
mania, ‘That is a 
disease which I am 
here to cure”; and 
whether this is so or 
not, he certainly de- 
fined “an irresistible 
criminal impulse ” as 
a criminal impulse 
not resisted, and 
loved to ask expert 
witnesses whether 
criminals alleged to 
be moral lunatics would have perpetrated 
their offenses ‘‘in the presence of a police- 
man.” The most favorable instance of Bram- 
well’s performances in this direction is to be 
found in the trial (discussed in the late Sir 
James Stephen’s History of the Criminal 


for the murder of his wife by strychnia poi- 
soning. In spite of all the disputes to which 
the subject has given rise, the evidence points 
to the conclusion that it was the ruthless 
severity with which Bramwell sentenced the 
garroters to prison and the lash which 
stamped out this abominable type of offense. 
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On one occasion, when Bramwell was 
prefacing his sentence on a prisoner with 
an admonition, he was promptly interrupted 
by the criminal man with the words, “’Ow 
much?” Few modern judges have had a 
higher sense of the dignity of his office than 
Lord Bramwell. He usually cast his re- 
bukes in an epigrammatic form, in order 


that their wit might temper the pain which | 


they inflicted, but he 
was quite ready to 
proceed to extremi- 
ties if necessary. He 
once threatened to 
com mit Montague 
Chambers, Q. C., for 
contempt. ‘What 
would you have done, 
Chambers,” he after- 
wards said, “‘ if I had 
carried out my 
threat?”  ‘ Moved 
for my own dis- 
charge,” was the re- 
ply. The Bench as 
well as the Bar came 
in for a share of his 
caustic criticism. Of 
Chief Justice Den- 
man he said, that his 
lordship always got 
uneasy when a point 
of real law was start- 
ed, while he commented pretty strongly on 
Cockburn’s habit of selecting the most sen- 
sational cases for his own list. Bramwell 
was an ardent individualist, and believed in 
the sacredness of contract with no _half- 
hearted belief. During the stormy years of 
Mr. A. J. Balfour’s administration, when the 
plan of campaign had to be fought, he fre- 
quently wrote to the papers on this burning 
subject, and many a letter from his pen, 
under the familiar signature “ B.,” appeared 
in the “Times.” A few quotations from 
Lord Bramwell’s last decision will illustrate 
his literary and intellectual quality. In Salt 
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v. Marquess of Northampton, in which an 
equity question relating to a fetter on re- 
demption was at stake, Lord Bramwell (who 
was a common lawyer) commenced his 
judgment as follows: ‘“ The first thing I find 
it necessary to do in this case is to learn and 
familiarize myself with the law which governs 
it and its language.” A frank confession ; 
but the task was well done. 

The Mogul Steam- 
ship Case raised a 
question of great in- 
terest. An associated 
body of traders en- 
deavored to get the 
whole of the Chinese 
tea trade into their 
hands by offering ex- 
ceptional and very 
favorable terms to 
customers who would 
deal exclusively with 
them. The Mogul 
Steamship Company 
were excluded from 
the association, and 
brought an action for 
damages against the 
association, alleging 
a conspiracy to injure 
them. The House 
of Lords held that 
since the acts of the 
defendants were done with the lawful object 
of protecting and extending their trade and 
increasing their profits, and since they had 
not employed any unlawful means, the plain- 
tiffs had no cause of action. Lord Bramwell 
said (after indicating doubts whether the 
agreement in question was illegal at all) : 
“T will assume that it was, though I am not 
sure. But that is not enough; for the plain- 
tiffs to maintain their action on this ground 
they must make out that it was an offense. 
I am clearly of opinion it was not. It is ad- 
mitted that there may be fair competition 
in trade, that I may offer to join and com- 
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pete against a third. If so, what is the defi- 
nition of ‘ fair competition,’ what is ‘ unfair ’ 
which is neither forcible nor fraudulent? It 
does seem strange that, to enforce freedom 
of trade, of action, the law should punish those 
who make a perfectly honest agreement with 
a belief that it is fairly required for their pro- 
tection. It is a strong thing for the plain- 
tiffs to complain of the very practices they 
wished to share in, and once did.” 

In Derry v. Peek, 
Lord Bramwell de- 
livered a still more 
notable judgment. 
A special act incor- 
porated a tramway 
company, provided 
that the carriages 
might be moved by 
animal power, and 
with the consent of 
the Board of Trade, 
by steam power. 
The directors issued 
a prospectus contain- 
ing a statement that 
by their special act 
the company had the 
right to use steam 
power instead of 
horses. The plaintiff, 
Sir Henry Peek, took 
shares on the faith 
of this statement. 
The Board of Trade 
afterwards refused their consent to the use of 
steam power, and the company was wound 
up. Sir Henry Peek, having brought an 
action of deceit against the directors, founded 
upon this false statement, it was held by the 
House of Lords, reversing the decision of 
the Court of Appeal, and restoring that of 
Justice Stirling, that the defendants were not 
liable, the statement as to steam power hav- 
ing been made by them in the honest belief 
that it was true. Lord Hannen, in his judg- 
ment in the Court of Appeal, had revived 
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the old discredited distinction between 
“legal” and “moral” fraud. Bramwell 
pounced upon himat once. ‘‘I hold that actual 
fraud must be proved in this case to make 
the defendants liable, and, as I understand, 
there is never any occasion to use the phrase 
legal fraud, except when actual fraud cannot 
be established. Legal fraud is only used 
when some vague ground of action is to be 
resorted to, or, generally speaking, when the 

person using it will 

not take the trouble 

to find, or cannot 

find, what duty has 

been violated or right 

infringed, but thinks 

a claim is somehow 

made out. With the 

most sincere respect 

for Sir James Han- 

nen, I cannot think 

the expression ‘ con- 
I do not 
think it is an ‘ expla- 
nation which very 
clearly conveys an 
idea ’— at least I am 
certain it does not to 
my mind. I think it 
a mischievous 
phrase, and one 
which has contri- 
buted to what I must 
consider the errone- 
ous decision in this 
The statement ” (in the prospectus), 
Bramwell went on, “was untrue. But it 
does not follow that the statement was 
fraudulently made. There are various kinds 
of untruths. There is an absolute untruth 
—an untruth in itself, that no addition or 
qualification can make true, as if a man 
says a thing he saw was black, when it was 
white, as he remembers and knows. So 
as to knowing the truth, a man may know 
it, and yet it may not be present to his mind 
at the moment of speaking, or if the fact is 


venient.’ 


case. 
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present to his mind it may not occur to him 
to be of any use to mention it.” After ex- 
pressing his opinion that the untruth told 
by the directors fell under this category, 
Bramwell concluded as follows: ‘I think it is 
most undesirable that action should be main- 
tainable in respect of statements made un- 
reasonably, perhaps, but honestly. I think 
it would be disastrous if there was ‘a right 
to have true statements only made.’ It 
might, perhaps, be well to enact that in 
prospectuses of public companies there 
should be a warranty of the truth of all 
statements, except where it was expressly 
said there was no warranty.” In pursuance 
of this suggestion, although not in terms 
adopting it, the Director’s Liability Act, 
1890, makes every director or promoter of a 
company liable for untrue statements in a 
prospectus, unless it is proved (1) that he 
had reasonable ground to believe, and did 


believe, such statements true; (2) that so | 
far as engineers’, valuers’, or other experts’ | 


reports are concerned, the statements fairly 
represented such reports; this defense, 
however, may be negatived by proof that 
the persons making such reports were not, 
and that there was no reasonable ground 
to believe that they were, competent; and 
(3) that so far as such untrue statements 
are extracts from official documents, such 
extracts were correct and fair representations 
of the contents of the documents; or (4) 
that the defendant withdrew his consent to 
become a director before issue of the pros- 
pectus, and gave proper notice of such with- 
drawal.” Bramwell’s style was nervous to 
the point of jerkiness; but he was always 
clear, robust, and manly in his thinking, 
even when it would be difficult to say that 
he was altogether sound. 
Frederick Bramwell, is a well known scien- 
tific expert and arbitrator. 

Among the other notables, though magno 
intervallo, in the House of Lords, have been 
Lord O’Hagan, whose judgments will repay 
perusal ; Lord Fitzgerald, an importation from 











His brother, Sir 


| find a site for his business. 


| the water, he resolved to go to Stone. 


i: 
| the Irish Bench ; Lord Gordon, who held the 


post of Lord Advocate in the early years of 
the Beaconsfield government, and whose 
shy, retiring disposition concealed legal 
gifts of no mean order; and Lord Morris, 
the guondam Chief Justice of Ireland, whose 
rich native accent once provoked from a 
young lady, at whose wedding he was tak- 
ing part, the touching appeal, “ Throw your 
brogue after me.” Lord MacNaghten was 
raised direct from the Chancery Bar to the 
House of Lords, where he is the solitary 
representative of equity, of course in the tech- 
nical sense of the term. Although an eminent 


| lawyer, he has not proved so distinguished 


a judge as his friends anticipated. Lord 
MacNaghten has recently, however, done 
excellent work as arbitrator in the numer- 
ous cases to which the collapse of the Port- 
sea Building Society gave rise. And he has 
delivered one humorous judgment (in Mont- 
gomery v. Thompson, 1891, App. Cas. 222 

Mr. Montgomery, a_ licensed victualler, 
erected a brewery at Stone, in Staffordshire, 
and sold his ales as Stone Ales, in infringe- 
ment of the trade name of the respondents. 
The Court of Appeal enjoined him from 


| doing so, and the question was whether the 


form of the injunction was right. Lord 
MacNaghten astonished students of his judg- 
ments by a decision from which the follow- 
ing passages may be extracted: “Stone, it 
seems, is a town in Staffordshire, containing 
some six thousand inhabitants. It has a 
supply of water admirably suited for brew- 
ing, so the appellant says, and his opinion is 
fortified by scientific analysis. Anyhow, 
Stone is famous for its ales, which are known 
in that part of England as ‘Stone Ales.’ 
Those ales all come from the plaintiff’s 
brewery. In 1887 the appellant determined 
to set up as a brewer himself. He had to 
Where was he 
to go? After much consideration, influ- 
enced, as he says, by the peculiar virtue of 
One 


thing leads to another. Having gone to 
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Stone he could think of no better name for | 
his brewery than ‘ Stone Brewery,’ he could 
find no more fitting designation for his ales 
than ‘Stone Ales’; then came these pro- 
ceedings. It is not the first time in these 
cases that water has got an honest man into 
trouble and failed him at a pinch.” In dis- 
cussing the question whether the Court of 
Appeal (whose order was ultimately af- 
firmed) ought not to have restrained Mont- 
gomery simply from using the term Stone Ale 
without clearly distinguishing his ales from 
those of the Thompsons, Lord MacNaghten 
said: ‘‘ Any attempt to distinguish the two, 
even if honestly made, would have been per- 
fectly idle. Thirsty folk want beer, not ex- 
planation.” To Lord Watson’s unique po- 
sition we have referred in a previous paper. 
It only remains to allude to Lord Hannen 
and Lord Bowen, whose deaths, the former 
after a long career of judicial and public ser- 
vice, the latter before the promise of his 
brilliant life had been fulfilled, have per- 
ceptibly impoverished the judicature of 
England. The biographies of both of these 
great men are familiar to our readers, and 
we need not reproduce them here. As types, 
different indeed but equally great and strik- 
ing, of all that is best in the English legal 
world, they have rarely been excelled. In 
strength of character Lord Hannen sur- 
passed Lord Bowen. In scholarship, in 
culture, in brilliancy, and subtlety of intellect, 
Lord Bowen surpassed Lord Hannen. In 
power of exposition, in patience, in true 
courtesy and kindness, in the modesty of 
greatness, he would be a bold critic that 
ventured to differentiate them. 

No one in this nineteenth century more 
truly deserved the seventeenth century title of 
“admirable” than Lord Bowen. At Rugby and 
at Oxford he was famous alike in athletics and 





in learning. The highest honors in classical 


scholarship fell to his lot. At the bar he 
succeeded in overthrowing the law laid down 
by the Queen’s Bench Division in Clewer’s 
case. On the bench he delivered judgments 
which, in point of ingenuity and logical and 
rhetorical power, are not equaled by any- 
thing that appears in the law reports. We 
have heard the voice of Lord Bramwell in 
the Mogul Steamship case. Let me close 
with the wisdom of Lord Bowen in the same 
great cause. ‘“ All commercial men with 
capital are acquainted with the ordinary ex- 
pedient of sowing one year a crop of appar- 
ently unfruitful prices, in order, by driving 
competition away, to reap a fuller harvest of 
profit in the future; and until the present 
argument at the bar, it may be doubted 
whether shipowners or merchants were ever 
deemed to be bound by law to conform to 
some imaginary normal standard of freights 
or prices, or that law courts had a right to 
say to them, in respect of their competitive 
tariffs, Thus far shalt thou go and no fur- 
ther. To attempt to limit English com- 
petition in this way would probably be as 
hopeless an endeavor as the experiment of 
King Canute. But on ordinary principles of 
law no such fettered unfreedom of trade can, 
in my opinion, be warranted. The sub- 
stance of my view is this, that competition, 
however severe and egotistical, if unattended 
by circumstances of dishonesty, intimida- 
tion, or molestation, gives rise to no cause 
of action atcommon law. I myself should 
deem it a misfortune if we were to attempt 
to present to the business world how honest 
and peaceable trade was to be carried on, in 
a case where no such illegal elements as I 
have mentioned exist, or were to adopt 
some standard of judicial ‘ reasonableness,’ or 
of ‘normal’ prices or ‘ fair freights’ to which 
commercial adventurers otherwise innocent 
were bound to conform. LEx. 
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PRESCRIPTION. 


‘TRANSLATED FROM THE GERMAN By J. H. BEALE, JR. 


oo learned lawyer, Lucius Gay, 
Studied his Bracton night and day ; 

Sometimes in Brooke his mind did soak, 

Then broiled his intellect on Coke. 

His wife, as lovely as a dream, 

Sat all alone and sewed a seam, 

Or with her female gossips three 

Imbibed at eve the cheerless tea: 

While in-his study night and day, 

Glued to his book sat Lucius Gay. 
One day at last on Washburn’s page 

About Prescription learned the sage, 

A right unused for certain years 

Is gone forever, it appears. 

A sudden thought inspired the man, 

Straight to his lovely spouse he ran; 

He kissed her on her lips so soft, 

And in his arms embraced her oft. 

Full sweetly smiled the wife at this; 

Five years and more she lacked a kiss. 

Consumed with curiosity, 

‘“My darling husband,” queried she, 

“Why, after long, long years, my own, 

Have you at last so loving grown?” 
“Why?” answered he, with wit profuse, 

‘To break the chain of adverse use. 

Six years’ neglect of osculation 

Destroys the right by limitation: 

Now time begins to run anew; 

Safe for six years my rights in you.” 
He spoke and to his books returned, 

And many another marvel learned. 
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THE GHOST OF NISI PRIUS. 


By 


T my second meeting with the Ghost 

of Nisi Prius I began to chide him for 
breaking his engagement to meet me with 
more reminiscences on the day following 
our first interview, when he interrupted with 
an apologetic wave of his hand, and pre- 
serving the spirituelle, melodious voice of our 
first interview, said, ‘ Although I term my- 


II 





A. Oakey HALL. 


| wait a bit, and return to Webster and the 


India-rubber case.” 

Not at all disconcerted by my episod- 
ical intervention, the ghost gave a chuckle 
and said, “‘ Ha, ha, it was a rare occasion: 
George Sullivan — the founder of the great 
law firm, variously known in epochs, as 


| Sullivan & Bowdoin — Sullivan, Barlow & 


self the Ghost of Nisi Prius, I have learned | 
to prize arguments in banco, at which there | 


is no glamour of a jury. Before 


twelve comes the ‘ keen encounter of wits’ 


the | 
| oratorical 


whereof Shakespeare makes Gloster speak | 
to Lady Anne; but before judges in banco | 
comes in play, comparatively, Shakespeare’s | 


succeeding line, ‘and fall somewhat into a 
slower method.’ I had in my lifetime at- 
tended in New York several arguments 
before a bench, notably in 
Daniel Webster appeared, during the for- 


one 


ties. It was 
patent controversy between Charles Good- 
year and Horace H. Day. No nisi prius 
hearing was ever so piquantly interesting as 
that argument. And it was notable as oc- 
casioning the substantial debut of Clarence 
A. Seward at the city bar. My absence on 
the day we agreed to meet was more or less 
connected with that then very young man. 
I was absent because I flitted to Washington 
in order to hear the second argument on 
the income tax cases, wherein Seward, alas, 
no longer youthful save in heart and 
strength, pulled laboring oar for the pri- 
vate litigants.” 

My ghost, spiritually like, was beginning 
to ramble, for as ghosts deal not with time 
or space, they are—and especially accord- 
ing to Swedenborg —apt to disregard se- 
quences. So] said, ‘‘ Let the income tax visit 


| hound by the ear?” 
| another 
which | 


Bowdoin— Bowdoin, Larocque & Barlow — 
and lastly, Shipman & Larocque— was se- 
nior counsel against Webster. The latter 
well as logical, and Sulli- 
logical without a taint of oratory. 


as 
van 
And I use the word taint advisedly, for I 
believe oratory per se is wasted in banco. 
“Have you ever seen a bulldog get a grey- 
asked my ghost with 
chuckle. ‘ How beautiful the 
hound, and how graceful are his efforts to 


| get away from the tenacious bulldog who 


in the famous India-rubber | 


surlily holds on. His best point in the con- 


| troversy is his teeth, and his second point 





the tenacity with which that point is held 
upon. Match the arguing logical lawyer 
having principle and precedent for his teeth 
with the graces of an opposing orator, and 
you have the contest of legal bulldog with 
legal greyhound. Sullivan was to my mind 
the bulldog, and Webster the greyhound. 
And I fancy Judge Samuel Nelson then, 
as he heard their contention, may have 
thought of the simile. A bystander asked 
young Seward how long Goodyear versus 
Day was likely to last. I remember that it 
was then years old, and had been heard in 
various forms in Boston as well as in New 
York. Seward is now, as president of the 
Union Club, known to be as witty and poetic 
as he is learned and logical, and he took pen- 
cil and paper and thus wrote impromptu : — 
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‘When will this controversy end, you pray? 

I say, not for a ‘* good year and a day.”’’ 
The argument was remarkable also for 
other smartness of rhetoric. The length of 
the pending litigation was being impressed 
on the Judge for some temporary interlocu- 
tory purpose, when Seward remarked in an 
aside, ‘It is like the century plant.’ Web- 
ster hearing it, caught at the simile, and 
with that wealth of language ever at his 
lingual 





and picturesque command, para- | 


phrased it thus: ‘like the American aloes | 


which imparts its beauty or its fragrance 
of flower only to one century.’ ” 


| nephew of Rufus, now reburnishing the 


time-faded lustre of the great Massachusetts 
name. That partner of Seward will yet 
make as national the name of Guthrie, as it 
was patriotically made, forty years ago, 
by James Guthrie, the first Kentucky-made 
Secretary of the Treasury. I fear that the 
reargument, as in the case of the great legal- 
tender case, and the similar fluctuation of 
decision, will be likely to loosen the regard 
of laymen for the consistency of legal 
science, and to revive the old slang first 
perpetrated by the actor, Charles Macklin, 


| when representing the hero in the last cen- 


My palms struck each other as if in ap- | 


plause, which the ghost noticing, said, 


‘Yes, the beauty of the paraphrase justly | 


excited applause then.” 


Next, striking a | 


reflective attitude, he added, ‘‘ What a pity | 


the newspapers of that day were not as 
these are to-day, enterprising, alert, omniv- 
orous of ideas and omnipotent with the in- 
terviewing voices. 
interesting sayings and doings and anec- 


dotes of the great lawyers of half a century | 


ago this posterity would have enjoyed.” 


‘Ah, but my dear ghost, you do your- | 
Have you not allowed me to | 
discover a raconteur who can recall some of | 


self injustice. 


those lost sayings and doings and anec- 
dotes? 


survivors of the battle who were in the au- 
dience, and addressing yourself, say, ‘ Ven- 
erable ghost, you have come down to us 
from a former generation.” 

The ghost gave another chuckle that I 
wish I could in words describe, and resumed, 
“But about my visit to Washington. After 
all, I was disappointed in one respect, for 
Seward did not argue. He had previously 
had his day in court on the first argument, 
and this time brought his junior partner, 
Guthrie, to the front, who made a closely 
logical argument, but without the oratorical 
graces of his coadjutor, Joseph Choate, 


Had they been, what | 


tury comedy of * Love 4 la Mode”; he ob- 
served, ‘ The law is a sort of hocus-pocus 
science, and the glorious uncertainty of it is 
of mair use to the professors than the jus- 
tice of it.’” 

“Yes, dear ghost,” I groaned, “ that 
phrase, ‘ glorious uncertainty of the law,’ 
continues to annoy Bench and Bar, and dis- 
senting opinions have intensified the distrust 
of laymen. But a truce to digressions. Let 
me pick up your thread of reminiscence of 


| the New York Bar and Bench where at our 


May I not paraphrase the words | 
addressed by Webster, on occasion of the | 
Bunker Hill Monument celebration, to the | 





last meeting we dropped it, at the year 
1846.” 

“ Yes, that year of constitution tinkering 
in New York State,” and the ghost here 
gave a series of chuckles. ‘ Nearly half a 
century passed with that constitution in 
force, and reviewed in every possible variety 
of moot by ingenious lawyers before the 
courts, and by decision perfected in mean- 
ing and stability. But while we talk to- 
gether, its recent successor constitution is 
undergoing fresh argumentative manipula- 
tion in yonder court-room. That constitu- 
tion of 1846 revived anew, at nisi prius and 
in banco, discussion of procedures such as I 
have told you interested Hamilton, Burr, 
Kent and the Livingstons at the close of the 
last, and the beginning of this century. The 
era of 1846, however, was notable in bring- 
ing to the fore a new generation of young law- 
yers. John Anthon, Ogden Hoffman second, 
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and the second Samuel Jones, and Marshall 
Bidwell, and James W. Gerard the first, and 
George Wood but Thomas J. Oakley and 
John Duer were yet survivors from the last 
epoch ; then the new and very radical epoch, 
at which judges became elected, and codifica- 
tion put snaffle-bits into the jaws of common 
law in New York City, restricting its elastic- 
ity much as the snaffle-bit curbs alike the 
horse marked aged in turf annals and the 
two-year-olds, — such a_ radical epoch 
brought forward, necessarily, younger law- 
yers, who had no old traditions to bury, 
nor old forms to remember. Now to the 
front stepped Charles P. Daly, John E. 
Burrill, Lorenzo B. Shepard, C. Bainbridge 
Smith and Stephen J. Field. They who 
now see the ‘last named on the Federal 
Bench can hardly believe he was the almost 
boyish-faced, alert, active young lawyer, 
whom, prior to his hegira to California, I 
heard in 1848 in the Court of Common 
Pleas during a patent medicine controversy, 
when basting such an old forensic hand as 
Charles W. Sandford, a veteran. of the Chan- 
cery Bar. There were also at that era such 
young nisi prius advocates as William M. 
Evarts, Frank Marbury, Daniel E. Sickles, 
then the dandy of the Bar, Richard Busteed, 
who became during the Civil War in Ala- 
bama what the Southerners called a carpet- 
bag Federal judge; and Ammiel J. Willard, 
who about that time of war became a South 
Carolina judge; and his partners, Peter B. 
Sweeney, now, wearied of political general- 
ship, a veteran municipal lawyer of the 
existing Bar; and another young lawyer, 
Henry H. Anderson, who soon forged to 
the front of the Bar, and, now a veteran, is 
the referee, whom, according to newspaper 
reports, Hetty Howland Green is daily com- 
batting in a modern Jarndyce litigation. 
Then, also, came forward, as young rising 
lawyers, Abraham R. Lawrence, Luther R. 
Marsh, John Cochrane and Chauncy Shaf- 
fer, each of whom was an impassioned jury 
orator. Also James T. and John R. Brady, 





John Mason Knox, Waldo Hutchins, Henry 
E. Davies, who died Chief Justice of the 
Court of Appeals, Edwards Pierrepont, who 
became Federal Attorney-General, N. Bow- 
ditch Blunt, who afterwards died while dis- 
trict attorney, and Aaron J. Vanderpoel 
and J. Smith Bryce, father of the present 
proprietor of the “‘ North American Review,” 
and Alexander Hamilton, grandson of Alex- 
ander the great among royal jurists, and 
Albert Mathews, now a septuagenarian author 
of great repute; and Richard B. Kimball, 
who finally rejected jurisprudence for the 
fame of a novelist, and William Allan But- 
ler, (a modern Sir William Jones), and 
Edward Sandford, who was shipwrecked on 
the ill-fated Arctic; and Andrew Boardman, 
the chosen junior of Charles O’Conor, and 
Edwin W. Stoughton, who died minister to 
Russia. Indeed the decades following 1846 
knew a more promising and distinguished 
Junior Bar than New York City ever after- 
wards knew. 

‘“‘ Among that galaxy I, of course, had my 
favorites. John E. Burrill— founder of a 
great law-firm which graduated the present 
fearless and popular Judge Ingraham — 
stood at the head of my favorites then. He 
was so courteously aggressive and tactfully 
fearless. He was a very legal David amid 
Goliaths of the Bar. A scientific cross-ex- 
aminer and a born persuader of men. In 
later life he seemed to have lost his early 
zeal and ambition, and he died a discrimi- 
nating jurisconsult, after leaving the brunt of 
court battles to an able younger brother 
and junior partners, ‘chicks whom I gather 
under my wing,’ as I once heard him re- 
mark of them. Ned Stoughton, as he was 
lovingly called, was even in youth distin- 
guished for imposing personal appearance, 
with a Romanesque countenance, and pic- 
turesquely clustering heavy locks of hair, 
and magnetic eyes formed to command. 
He was one of the group of lawyers who 
were of counsel to Rutherford B. Hayes in the 
legal scuffle of 1877 for the Presidency. 
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He 
which veteran Bostonians recall 
Choate. He became, too, the 
among New York lawyers, and his dinners 


possessed 


| 
that fluency of language | 
in Rufus | 
Lucullus | 
| 


at his Fifth Avenue mansion, assisted by his | 
wife, who had been the widow of an emi- | 


nent littérateur, were remarkable for tactful 
selection of clients and brother lawyers, and 
for gastronomical excellence. 
enjoyed any of them,” sighed the ghost, 


Alas, I never | 


ruefully, “ but they became the talk of the | 
| walked in the street as if wrapped in mental 


court-rooms. 


‘* Ned Sandford was also my favorite, as he | 


was of the judges, his compeers and jurymen. 


‘‘Steam-engine in breeches,” was a descrip- | 
tive name once applied to Daniel Webster, | 
| ransacked ancient and modern legal litera- 
| ture with the assiduity of the old ‘ Prodigious’ 


and it also belonged to Sandford —a brother, 
by the way, of Judge Lewis H. Sandford, and 
best known by his volumes of reports, mainly 
on commercial conflicts. Sandford’s motto 
to his students was, If you wish a thing to be 
very well done, don’t impose it on others, do 
it yourself. He was an_ indefatigable — 
drafting his own pleadings, constructing his 
own briefs, and racing from court to court 
for attendance upon his cases. It was his 
incessant toil that broke his physique and 
sent him abroad for recuperation, returning 
wherefrom he met his shipwreck. He had 
a happy faculty of putting everybody at 
ease. One day, crossing the court square, 
he encountered a rural lawyer wearing a yel- 
low vest and blue coat with brass buttons, 
which tradition ascribes to Daniel Webster 
for costume; observing whom, he ran to him 
with outstretched hand, exclaiming, ‘Good 
morning, Mr. Webster.’ 
his name was Alanson Nash—was de- 
lighted, but of course disavowed identity ; 


yet for years, until his death, summer and | 


winter, he continued to wear the Webster 
costume and imitate the poses of the ‘ god- 
like Daniel.’ 

“ William M. Evarts, about 1850, began to 
take high rank at the bar — not for oratori- 
cal graces, for he possessed few, but as a 
great condenser of facts and perfection in 


The old lawyer — | 


| in ‘Guy Mannering.’ 





logic; besides being indoctrinated in legal 
principles, and arguing from those in prefer- 
ence to citing cases. I always followed 
Evarts into a court-room, for his keenness 
of reply, his apt repartee and clinching re- 
torts. But in those days Evarts owed much 
to his partner, Southmayd, an unambitious 
attorney, who cared for nothing in life but in- 
cessant devotion to law. He would come 
into court with a far-away look, as if he were 
communing with the spirit of Bacon. He 


soliloquy. And in his office was never so 


| delighted as when Evarts brought in, or 


started, some subtle point. He it was who 
prepared the Evarts briefs, for which he 


I mention South- 
mayd as the type of a lawyer who asks no 
other reward for himself than what is obtained 
from research and illustrating legal philos- 
ophy through the medium of other brains 
and tongues, filtering his streams of research. 
Southmayd was said, in the profession, to 
have never had miscarry a pleading, a trust 
deed, or a will. And his admiration for 
Evarts approached idolatry. Evarts had no 
attribute of Pecksniff about him, but South- 
mayd, nevertheless, was his Tom Pinch. You 
doubtless did not know the Evarts of nisi 
prius and banco, of fifty years ago, as I did, 
and you will perhaps be surprised to hear 
me say that he was then in even better legal 
trim than he was when defending Andy 
Johnson, or when, subsequently, Attorney- 
General. Politics has seemed to me to fet- 
ter his logic and lucidity. Many will choose 
to best remember this Massachusetts man by 
birth and education, and New Yorker by 
adoption, as Secretary of State and as sena- 
tor; but as I flit now often past him, broken 
in health and almost blind, I best think of 
Evarts as lawyer of half a century ago. 
Public life did for him what it did to Web- 
ster, it dimmed, but could not injure, his 
legal fame. His posterity, in estimating 
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Evarts, will search the New York and Fed- 


eral reports rather than those of the Con- | 


gressional Globe or the archives of the State 
Department.” 

“You have said little about the judges of 
the period to which you have referred,” I 
said to the ghost, interruptively. ‘‘ For during 
your nisi prius and banco experience you 
must have acquired a stock of reminiscences 
about them.” 

‘“‘Ah, they all knew me well,” began the 
ghost with new chuckles. “I was as fully 
known to them, merely by my constant at- 
tendance, as was Miss Flite to the judges 
who flourished in Jarndyce versus Jarndyce. 
When the New York judiciary became elec- 
tive, conservative old lawyers cynically shook 
heads and said the Bench would now 
be deteriorated by the ballot-box. Such 
was not the proven result however. True, 
the Bench, for instance, lost appointed Judge 
William Kent, son of the commentator, and 
an inheritor of the latter’s love of law and of 
his judicial temperament, without any of his 
father’s severity of look or manners. Never 
was there a more courteous nisi prius judge, 
or of more equable temper, than Kent the 
younger. Metaphorically speaking, when he 
shed the ermine and regained the gown of 
the advocate, he, with renewed practice in 
his chambers, retained the love of the pro- 
fession, and cheerfully set to work to anno- 
tate new editions of the famous family 
commentaries, the copyrights whereof he 
had inherited. , 

‘“‘ Conventions and ballot-boxes soon pro- 
vided a Bench of grand judges. And the 
new system of their alternating nisi prius and 
banco duties acted smoothly and profitably 
to themselves and the public. Judges who 
continuously sit at nisi prius, or in banco, 
are likely to construct grooves in their 
minds. I dare say Justice Gray, of the 
Washington Court, often pines for the pres- 
ence of a jury as means of relaxation. The 
election of judges in New York, for instance, 


gave to lawyers and litigants John Duer, of, 


| colonial descent, of old-fashioned courtesy, 
and great research —as witness his treatise 
on Insurance; also Samuel Jones, retired 
chancellor, when chancery became euphe- 
mistically abolished under the tame style 
Court of Equitable Jurisdiction, that jour- 
neyed pari passu with conflicting common 
law and statutory procedures; also Harry 
Edwards, the elegant descendant of Connec- 
ticut Jonathan, the divine. The ballot-box 
restored Vice-Chancellors McCoun and Rob- 
ertson to the bench, and retained Thomas 
J. Oakley, who owned the face of a satyr 
but the heart of a St. John. Political bosses 
at that era felt the pulses and examined the 
tongues of the people in order to give them 
excelient judicial medicine. It was only after 
many succeeding years that another genera- 
tion of bosses put imbibers of patent legal 
medicine on the New York Bench.” Here 
the ghost changed chuckle for a groan, and 
resumed, ‘‘ Now-a-days, political bosses who 
choose judges are apt to feel only their own 
pulses and put out their own tongues, Pre- 
vious Judge Charles P. Daly was also then 
retained by election. Cynics in the profes- 
sion menacingly said, ‘ This popular election 
of judges will lead them to time-serving and 
towards catering to popular applause.’ I am 
proud to say,” added the Ghost of Nisi Prius, 
rising to an oratorical attitude, “that down 
to the close of the Civil War, which had more 
or less demoralized trade, commerce, finance, 
and politics, New York City never knew one 
judge who could be suspected of demagog- 
ism or partiality; nor against whose integ- 
rity there was a whisper. After that period 
you are old enough to form your own 
judgment as to the class of judges who fol- 
lowed, and so can reminisce for yourself. 
Edwards Pierrepont, later minister to Eng- 
land, at the early period as a judge of 
the Superior Court, together with Lewis B. 
Woodruff, later judge of the Court of Ap- 
peals and Federal Circuit Judge, and Henry 
Hilton, in the Common Pleas, loom up in 
my experience as especial model judges. To 
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knowledge of law they each added knowl- | 


edge of human nature; to case learning 
they added courtesy and tact, and an im- 
partiality such as Lord Campbell in his Lives 
of Chief Justices loved to emphasize. I used 
to fancy that the statue of Justice, over the 
City Hall, often unbandaged her left eye 
and exultingly balanced her scales when she 
knew that one of those judges were on the 
bench.” 

Here the Ghost of Nisi Prius seemed in- 
clined to fall into reverie, and I interrupted 
it with this interrogation: ‘“ You still flit 
from court to court, and have Bench and 
Bar of the present under observation: how 
does either compare with that of the past in 
your mortal existence?” 

‘We must judge of greatness by the times 
in which great men lived, and of their sur- 
roundings,” was the ready answer. “For 
instance, Draco, or even Solon, might not 
become historical personages if alive to-day 
and exercising judicial power. Perhaps 
Justinian himself might not be to-day, if 
alive and writing institutes, regarded as 
great. Perhaps Chief Justices Jay or Mar- 
shall would have been out of place when 
lately listening to income tax arguments. 
No one would expect Chief Justice Fuller, 
in these days, to hint that colored men had 
no rights that the white man was bound to 
respect. Neither William Wirt nor Hugh 
S. Legaré stood under the fierce calcium 
light beneath which Attorney-General Olney 
has stood. But judging the Bench and Bar 
of New York City by the times amid which 
either now exists, and remembering the 
tempora mutantur proverb, I say either will 
favorably compare with its Bench and Bar all 
throughout this expiring century. To-day 
no Alexander Hamilton is at its bar: yet I 
fear its roll shows several Aaron Burrs; but 
in place of Hamilton it has a Simon Sterne 
and a James C. Carter. In place of James 
Kent it has the retired Judge Daly, who is 
hard at work himself with legal commen- 
taries. To replace John Jay is there not 





Noah Davis, the approved jurisconsult of 
your Bar, after attaining grand judicial hon- 
ors through a quarter century? It has no 
Irish Thomas Addis Emmet, but it boasts a 
French Coudert. In the legal galaxy shine 
as nisi prius planets, oratorical Joseph H. 
Choate, persuasive Elihu Root, logical Ed- 
ward Lauterbach, the astute George Hoad- 
ley, the popular Joseph Larocque, the alert 
cross-examiner, Edward C. James —son of 
a great deceased judge, — William B. Horn- 
blower and Wheeler H. Peckham (who are 
still corner-stones, although rejected by 
senatorial builders), the acute-minded Dan- 
iel G. Rollins, the accurate Wager Swayne, 
my now venerable Clarence Seward an ad- 
mirable Crichton; the now equally venerable 
William Allen Butler; James Niemann, a 
very apostle of the nisi prius creed; the sen- 
tentious James R. Cuming; Artemas Holmes 
and John S. Des Passos, great proficients in 
corporate law. 

“On the New York Bench of to-day 
Judge Pryor, formerly of Virginia, brings 
mindful recurrence to its greatest judge, 
Marshall. Sedgwick, who in appearance 
and judgment much resembles John Duer, 
once in the same court; Van Brunt, with 
old-time suggestions of Samuel Nelson, 
and Andrews, with like suggestions of 
Blatchford. Ah, me! ah, me!” cried the 
ghost, spasmodically, ‘am I to be the veri- 
table wandering Jew of nisi prius under 
operation of the old familiar legend? I 
must —” 

Interruption came at this juncture by the 
voice of the court-house janitor, who, thrust- 
ing his head through the door and recog- 
nizing me, said, “‘ Beg pardon; but have you 
not been alone by yourself long enough? It 
is hours since I first observed you in this re- 
cess of the building. Besides, by your leave, 
cleaning time has arrived.” 

My Ghost of Nisi Prius gave a spiritual 
wink, as if to say, ‘‘ Now, are you not satis- 
fied with my spiritship? To the janitor I 
am invisible. But I must not subject you 
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to a charge of eccentricity or to the sus- 
picion of being a mere thought-brooder. 
And so for the present az revoir.” 

Then the N. P. Ghost glided from me 
like a bit of summer vapor, clean through 
the stalwart form of the unobservant janitor ; 
while I, as the clocks tolled the knell of 


parting day, did proceed, like the elegiac | 
ploughman of Thomas Gray, to homeward | 





plod my weary way, leaving the Bench and 
Bar to blankness and to me; but giving op- 
portunity for noting down for the GREEN BAG, 
beloved of Bench and Bar, the ghostly in- 
terview. And I can never again revisit the 


| place of interview without paraphrasing Poe’s 


Raven, and saying, ‘‘ And my soul from out 
that Shadow that lies floating on the floor, 
shall be lifted never more.” 
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Lonpon, June 1, 1895. 

HERE are two features of the criminal practice in 
England which must excite the curiosity and wonder 

of the American lawyer. One is that an accused person, 
under indictment for felony, cannot testify in his own be- 
half; and the other is that there is no appeal from the ver- 
dict of a jury or the sentence of a judge. If it is a matter 
affecting his pocket, merely, a litigant may go into the 
witness box; but if his honor, his reputation, his personal 
liberty and even his life are at stake, his lips are sealed. It 
is true that Mrs. Maybrick, under indictment for the murder 
of her husband, did attempt to testify, but what she said 
was received merely as an ex parte statement. This state- 


ment was made against the advice of her counsel, Sir | 
Charles Russell, now the Lord Chief Justice, and not a | 
word was addressed to her by him, or by counsel for the | 
After her plaintive and | 


Crown in cross-examination. 
pathetic statement was made, she sat down in the dock in 


painful silence, and it is generally considered by members | 
of the Bar that her action in attempting to give her version | 


of the circumstances attending her husband’s death preju- 
diced her case. Efforts have been made to remove the bar 
of silence, but the opposition at present is insurmountable. 
An innocent man, it is contended, is safe in the hands of 
his counsel, and a guilty man would abuse the privilege. 
This is, practically, what was urged against the change in 
the civil practice forty years ago, and although its falsity 
has been proved, it will doubtless be years before the ad- 
vocates of an equally liberal construction of the criminal 
law are successful. Fortunately, when the Criminal Amend- 
ment Act was passed, about ten years age, every person 
charged with an offense under that act was made a com- 
petent, but not a compellable, witness on every hearing at 
every stage of the charge, except of course at the inquiry 
before the grand jury. Thus it happened that Oscar Wilde 
was twice a witness in the recent criminal] proceedings 
against him which have startled and shocked the commu- 
nity. No better test could have been made of the propriety 
or impropriety of putting the accused into the box. He 
was an educated, versatile, quick-witted and unprincipled 
man. His cross-examination abounded in epigrams and 
aphorisms, and his bright sallies and the skill with which he 
parried attack and made sharp thrusts in return, brought 








down a house which otherwise seemed weighted with the 
melancholy and gravity of the situation. And yet, notwith- 
standing his absolute and unequivocal denial on direct 
examination of the crime imputed to him, and the brilliancy 
of his self-defense on cross-examination, the jury refused 
to believe him, and had but little hesitation, apparently, in 
arriving at a verdict of guilty. That the judge who pre- 
sided at the trial shared their views, is manifest from the 
fact that he imposed the maximum penalty allowed by the 
statute. If, therefore, this accomplished scholar and clever 
and experienced man of the world was not able to impose 
upon twelve common jurors, it would hardly seem that 
there is much left in the objection to opening the door of 
the witness box to persons accused of other crimes on the 
ground that the privilege of testifying in their own behalf 
is likely to result in a miscarriage of justice. 

The other defect of the English criminal practice, that of 
denying the right of appeal to an accused and convicted 
person, is likely to be much sooner remedied. At present 
the only resource a person who considers himself wrongfully 
convicted has is, theoretically, an application to Her 
Majesty the Queen. Practically this means an appeal to 
the Home Secretary, upon whose advice Her Majesty in- 
variably acts. It is not necessary that the Home Secretary 
should be a lawyer, and, within a very recent period, a 
Home Secretary to whom an unusual number of appeals 
from convictions, which were not approved of by the 
people and concerning the correctness of which well quali- 
fied lawyers had grave doubts, were made, was a layman. 
He had not the time to examine the voluminous records 
that were submitted to him in each case, and even if 
he could have patiently gone through them, he lacked 
the training necessary to arrive at a correct conclu- 
sion. He was therefore compelled to rely upon the advice 
of his subordinates, to whom the matters were referred. 
Doubtless his predecessors had acted in the same way, and 
it is probable that Mr. Asquith, who is technically a Q.C. 
as well as officially the Queen’s Counsel in these matters, 
must refer them to others for investigation. But the people 
are beginning to see the impropriety of forcing an over- 
worked political official to become a judge of last resort in 
criminal matters, and accordingly, for the second time, a 


| bill is before Parliament to provide for the appointment of 
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a regular Court of Appeal in criminal cases. This bill in 
capital cases gives an absolute right-of appeal, and provides 
that in certain events a new trial may be ordered by the 
court, which is to consist of all the judges of the present 
High Court of Justice, including the Chancery judges and 
the lord justices. In non-capital cases, a right of appeal 
is given subject to certain leave being obtained, but such 
appeal is limited to convictions or indictments. The 
judges who are to constitute the court, if the bill passes, 
have had several meetings to consider it and have, it is re- 
ported, arrived unanimously at the conclusion that the bill 
is “ objectionable in principle and cumbrous and unwork- 
able in detail.” Under these circumstances it is hardly 
likely to become a law this session of Parliament. It is in- 
teresting to know that, so far as principle is concerned, the 
judges say that the wide rights appeal proposed would, in 
their opinion, “tend to lessen the sense of responsibility of 
juries”! ‘ 

Anent the Oscar Wilde case, to which reference has 
been made, this much may be said of it which is highly 
creditable to the English courts and to the English news- 
papers. The whole proceedings, from the day the warrant 
was issued until the day the sentence was passed, were com- 
prised within just seven weeks, and this included the trials. 
It was not until the proceedings against the Marquis of 
Queensbury, which had been begun at the instance of Wilde, 
disclosed a startling story of shameful practices, that the 
outside public had the slightest intimation of the life Wilde 
had been leading. Up to that time he was regarded asa 
talented if eccentric author, whose manuscripts any publisher 
would pay liberally for, and whose plays any manager would 
gladly accept. In fact, during the days of the first trial, two 
theatres were filled nightly with audiences of “ most” 
people, who laughed at and applauded the clever things in 
two clever plays written by the wretched man whose time 
meanwhile was spent between a prison cell and the dock. 
It seemed incredible that such a man could be guilty of 
any moral delinquency, and particularly of the loathsome 
offense with which he was charged. He, was arrested 
on the 5th of April, and although the preparation of the 
case against him involved the compilation of the testimony 
of a large number of witnesses and some documentary 
proof, he was put upon his trial on the 26th of April. The 
jury could not agree, and then for the first time he was ad- 
mitted to bail. At the next term of court, less than three 
weeks later, he was again tried, and this time convicted. 
With all this celerity there is no suggestion that there was 
any “ railroading ” of the case to a hasty conclusion. Nor, 
on the other hand, was there any attempt by his counsel to 
interpose delays. Sir Edward Clarke, who defended him, 


| 





is not only the acknowledged leader of the English Bar, but 
he has such a reputation for truth and uprightness that it 
is extremely likely that a mere request from him would 
have procured a continuance to a subsequent term. It is 
probable, however, that such a thought never occurred to 
him. His brief was marked 250 guineas (or the equivalent 
of $1250) as a retainer, and it would have been worth 
quite as much again had the case been continued and the 
trial protracted. 

The newspapers deserve credit for not responding to a 
certain public demand for the dirty details of the proceed- 
ings. One newspaper absolutely refused to publish any re- 
port whatever of the case, and the others, at least those 
most generally read, tucked their reports away on an inside 
page and under the head of the ordinary police news, cut- 
ting out and “ boiling down ” the matter until it assumed 
a most condensed form. And yet it was open to them to 
have given their readers columns full of it, displayed under 
obtrusive head-lines. As to gossip about the chief actors 
in the case, or descriptions of the scenes in court, there was 
hardly a word of it, and absolutely none after the trial was 
over. We are not informed how the convicted man and 
his counsel took the sentence, or what they think of it or 
what they are going to do about it. 

Quite in keeping with this was the equally decent con- 
duct of the newspaper reporters in the divorce court last 
week. A “society ” case was on, and the dramatis persone 
were not only prominently known, but the drama was of 
an exciting and highly interesting nature. But some of its 
incidents were of such a nature that counsel agreed in 
requesting the judge to try the case im camera. This he 
refused to do, but he suggested that he would request the 
reporters to refrain from publishing any report of the case 
other than the result. This was done, and the reporters 
complied with Sir Francis Jeune’s request. It is now sug- 
gested that a bill be introduced into Parliament to give the 
judges of the courts authority to act generally as Sir Francis 
Jeune did in the case mentioned. If a newspaper, after the 
interdict of the court, publishes a report of the proceedings, 
both the writer of the report and the responsible editor and 
publisher of the paper will be dealt with as for contempt 
of court. It is not improbable that here as in America 
such a bill would be opposed on the ground of its alleged 
interference with the liberty of the press, or because its pro- 
visions were unduly repressive of “ newspaper enterprise,” 
but it is doubtful if such objections will prevail. A large 
part of the community, and a very decided majority of those 
necessarily engaged in the class of cases which the bill will 
cover, would gladly welcome it. 
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CURRENT TOPICS. 


MIpsuMMER. — The ‘leafy month of June” has | 


come and gone, and it is one of the accumulating 
pile of regrets in life that we have one less June to 


live. Only one thing too much has been said in its | 


favor. 


“ Oh, what is more rare than a day in June! ”’ 
That’s pretty, but not quite true, 
For in February’s chillier moon, 
A day is rarer by two. 


But now midsummer is at hand, when no wise man | 
worketh, unless obliged, but when he letteth the gray | 


furrows of his brain lie fallow for a few weeks. Our 


peculiar notions about vacation must be pretty well 


known by this time, for we have reiterated them often 
enough. They may be summed up in one expressive 
word: Loaf. Do not work. 
amusement like hunting or tennis. Fishing is toler- 
able if the angler will sit on a bank. But even then 
we would prefer to lie under a tree, and turn over the 


pictures in the Dove and Lea edition of Watson’s | 


«*Complete Angler,” and hire some fellow to do the 


fishing. 


tory, lie under that altogether, taking care to select 
one so ample in shade that it would not be necessary 
te move around to keep out of the sun. Lie there 
from not too early in the morning until sundown, 
and read Hamerton’s ‘‘ Sylvan Year,” in which he 
describes the round of the months in a forest valley 
of France. 
summer Night’s Dream,” in Horace Howard Furness’ 
new variorum edition, notes and all. This last issue 
of the great commentator’s unrivaled edition is in 
some respects the most interesting of all. 


pieces of Shakespearian criticism ever put forth. 
Douglas Jerrold said to Mary Cowden Clarke, the 
Shakespearian concordancer, ‘‘When you go to 
heaven Shakespeare will give you a kiss, even if your 
husband should happen to be there.” So when Dr. 
Furness goes hence, surely Shakespeare will be on 
the lookout for him, and will snatch him away toa 


| and Shakespeare. 


We would not worry ourselves by lying | 
under various trees, but having found one satisfac- | 


| usually spoken.” 


| demona’s sincerity. 
| before mentioned «* Angler” are large and weighty 


Or even more appropriately, read «+ Mid- | 
| office boy to hold them for him. 


The pref- | 
ace is one of the most exquisite and appreciative | 


| symposium with his friend Ben and a few other con- 


genial spirits, at which there will be a feast of all 
toothsome and liquorish things except Bacon. Dr. 
Furness is one of the very few Shakespearian scholars 
who has a keen sense of humor, and in this volume 
he exposes two very choice bits of that heavy, 
matter-of-fact, unimaginative comment which distin- 
guishes most German criticism in respect to Homer 
He says: ‘* Indeed, so alert was 
poor Wieland not to offend the purest caste, that he 
scented, in some incomprehensible way, a flagrant 
impropriety in ‘Hence, you long-legged sfznner's, 
hence’; a dash in his text replaces a translation of 
the immodest word ‘ spinner,’ which is paraphrased 
for us, however, in a foot-note by the more decent 
word ‘spider,’ which we can all read without a 
blush.” (Wieland is as modest as an Albany furni- 
ture dealer, who never used the word ‘leg” to 


Indulge in no violent | Women, but always spoke to them of the ‘limbs ” of 


a table or chair.) Feodor Wehl, who was present 


| at the famous first production of the comedy at Ber- 


lin, says: ‘* The actor who personates Theseus must 
have a joyous, gracious bearing. When he threatens 
Hermia with death or separation from the society of 
man, in case of her disobedience to her father, he 
must speak in a roguish, humorous style, and not 
in the sober earnestness with which the words are 
We now expect some German ped- 
ant to evolve the theory that Othello was not really 
black, but that he burnt-corked himself to test Des- 
This volume and those of the 


but a really luxurious lawyer can have his 
After all, the 
greatest midsummer luxury is to get out of the reach 
of telegrams. That was a fitting use of electricity 
when it was turned on to murderers. Let all mes- 
senger boys in midsummer be electrocuted. The 
only kind of a telegram which we can tolerate may 


books, 


| be thus described : — 


What news from the vibrating wires, 
Stretching down the dusty street, 

With hum like invisible choirs, 
Comes fluttering down to my feet? 
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Does it tell of a tumble in stocks, 
Or visit of cousinly kin, 

Or despatch of some well-filled box, 
Or that Baby has swallowed a pin? 


No message of direful mishap 
Appeals to my eager sight, 

But only a trivial scrap 
From the tail of my grandson’s kite. 


Because kite-flying is a lazy occupation. Nobody 
but Franklin, author of that base maxim, ‘* Honesty 
is the best policy,” would ever have degraded it to a 
scientific purpose. It is sad to contemplate the great 
and good men who have broken themselves down in 
taking exercise for the saké of amusement. One 
feels pity for poor Grotius in prison whipping a huge 
peg-top, and for stern John Calvin playing at bowls 
even on the Lord’s day. Erskine flew kites for his 
boy. Kite-flying is ‘‘ out of sight,” and as ‘+ Ma- 
caire” says in Stephenson’s farce, ‘* My body, thanks 
to immortal Jupiter, is but the boy that holds the 
kite-string; and my aspirations and designs swim 
like the kite, sky-high, and overlook an empire.” 


«¢ OuR GREATEST LAWYER.” — This Chair has re- 
ceived some very disheartening intelligence from its 
admired friend, Frederic R. Coudert, of New York. 
It comes in the form of a small cut, purporting to be 
his likeness, at the head of an article by him, under 
the title above quoted, in the twelfth anniversary 
edition of ‘*The World”. In the copy sent us, a 
blue-pencil hand in the margin draws attention to this 
cut. The color is appropriate; the picture is not 
handsome. If our good friend has grown to look 
like this, he should instantly go to St. Louis and put 
himself under the new treatment for tuberculosis. 
Such a villainous counterfeit presentment, if made to 
a grand jury, would induce instant indictment. But 
the mental picture, shown in the bright and felicitous 
rhetoric, discloses no sigh of failure or despondency. 
In answer to the question, ‘‘ Who is the greatest law- 
yer whom you have known?” Mr. Coudert finds it 
necessary to name three — Charles O’Conor, Ogden 
Hoffman, and James T. Brady — each greatest ina 
certain sphere. O’Conor was greatest in knowledge 
of the law, but he always kept a tight rein on his 
imagination, Mr. Coudert thinks. (We should say 
his imagination needed no more reining in than a 
milk-wagon horse.) Hoffman he deems to have 
been irresistible with the jury. Brady he pronounces 
‘¢the most richly endowed of them all,” but the im- 
pression he left was ‘‘that he could do anything if 
he only cared to try.” We doubt Mr. Coudert’s 
opinion that «*he might have commanded an army 
or written an epic poem,” but we do believe that he 
was the only one of the three who had what was 





worthy of the name of imagination. It is probable 
that Mr. Coudert did not know Rufus Choate. That 
man had more genius and power and left a deeper 
impression on law and letters than O’Conor, Hoffman, 
and Brady all rolled into one. They were simply ‘* not 
in his class,” as ‘*the fancy” phrase it. Mr. Cou- 
dert’s judgment, however, is corroborated by that of 
John K. Porter, who pronounced O’Conor and Brady 
the greatest lawyers he had known, and he was a 
competent judge. But as to Porter also, if he had 
ever heard Choate, he never could have talked of 
anybody else, for he himself possessed many of the 
qualities of that greatest of American advocates. After 
all, these things are mere matter of opinion; hardly 
any two will exactly agree, and we throw out our own 
opinion, in our usual modest and diffident manner, 
for what it may be worth. When reading Mr. Cou- 
dert’s brilliant and generous paper, we feel as one did 
after hearing George William Curtis on Sir Philip 
Sidney — doubtful whether he had listened to Curtis 
on Sidney or to Sidney on Curtis. In the same 
newspaper is an article on ‘+ Slipshod Legislation,” 
by that acute lawyer and high-minded citizen, Simon 
Sterne. Mr. Sterne appears pictorially to better ad- 
vantage than Mr. Coudert; in fact to almost too 
good advantage, for his likeness was evidently de- 
rived from a photograph presented by him to the 
lady of his love in the days of courtship. We invol- 
untarily exclaim, ‘‘so wise, so young, do never live 
long.” Mr. Sterne wisely advocates the establish- 
ment of some tribunal to scrutinize proposed legisla- 
tion. Hesays: ‘* The one single element which was 
accepted by the Constitutional Convention out of the 
whole scheme of constitutional reform put before it 
by me to bring method and order into our legislation 
and give notice to the locality of its proposed enact- 
ment, was that of submitting to the mayors of the 
cities local laws which affected the cities, and it is 
admitted that much good has already been accom- 
plished and will hereafter result from the adoption 
by the people of this State of this tentative and 
limited reform in the enactment of local measures.” 


CHOATE. — ‘* The Critic” reproduces from ‘* The 
World ” a clever little picture of Joseph H. Choate as 
he appeared in the argument of the Income Tax case. 
He is represented, however, with one foot on the 
seat of a chair. We find it difficult to believe that 
he ever assumed such an inelegant attitude, espe- 
cially in court. We are only glad that it was not this 
Chair that he put his foot on. 


On the Income Tax Choate set his foot, 
He dealt it many deadly whacks;, 

So glad he pulled it up by the root, 
And never trod on other tacks! 
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THE DECAY OF THE RIFLE VOLUNTEERS. — Sorry 
news comes to us about the Inns of Court Rifle Vol- 
unteers. As their number has fallen below the re- 
quired limit of 360, they are threatened with being 
disbanded. The ‘* Law Journal” says: ‘*The origin 
of the ‘ Devil’s Own’ is traced to the band of barris- 
ters who organized themselves into an armed force 
at the time of the Spanish Armada. As now consti- 
tuted, however, the corps was established thirty-five 
years ago, and for many years was an unqualified 
success. Among the distinguished men who joined 
its ranks were Lord Hannen, Lord Thesiger, Lord 
Macnaghten, Lord Davey, Lord Bowen, Lord Justice 
Cotton, Lord Justice Lindley, Lord Justice Lopes, 
Lord Justice Smith, Mr. Baron Pollock, Mr. Justice 
Chitty, Mr. Justice North, Mr. Justice Charles, Mr. 
Justice Grantham, Mr. Justice Kekewich, Sir James 
Stephen, Sir Edward Clarke, Sir Robert Reid, and 
Mr. Henry Matthews.” This is the corps, probably, 
in which John Scott exposed his incorrigible inapti- 
tude as a soldier, and the irregular front of which 
caused the remark, ‘‘as this indenture witnesseth.” 
But has not the corps outlived its purpose ? The Lit- 
tle Corporal no longer stands on the opposite shore, 
scaring the island into fits; and it has always been 
believed that he was driven to abandon his scheme 
of invasion by fear of the charges of the lawyers. 
The Crimean War is done, and Tennyson no longer 
adjures them to * form.” 


The Rifle Volunteers have had their day, 

There are no threatening troubles to surmount; 
Each separate hero now can go his way, 

And safely rifle on his own account. 


GERRYMANDER. — In Mr. Moore's excellent history 
of «* The American Congress ” he adopted the preva- 
lent belief that the famous Massachusetts «+ Gerry- 
mander” was the invention of Governor Gerry. 
That undoubtedly was the contemporaneous accusa- 
tion, and has since received popular credence, but it 
is now declared to be an error. For example, in the 
‘¢Century Dictionary” it is said that the governor 
was personally hostile to the measure. Mr. Moore also 
interprets the Dred Scott decision in precisely the 
same way that Mr. Brooks does: ‘* to the effect that 
the negro had no rights that the white man was 
bound to respect.” Both these labels will probably 
stick, and Governor Gerry and Chief Justice Taney 
will go down in history with these undeserved stig- 
mas upon them. If one would get a good idea of 
the adhesive power of a press label, let him read 
Bunner’s story, ‘‘ The.Man with the Red Pants,” in 
‘¢ More Short Sixes.” 





NOTES OF CASES. 


HAPPENING OF Loss OR INJURY. — The use of 
these or equivalent words in clauses of limitation in 
insurance policies has given rise to much divergence 
of opinion. Ina recent case in Wyoming, McFar- 
land v. Railway etc. Association, 27 L. R. A. 48, it 
is held that the words in an insurance policy, ‘+ one 
year from the date of the happening of the alleged in- 
jury,” mean precisely what they say, and not one year 
from the time when the money became payable under 
the policy, which was ninety days after proof of the 
injury. This would seem to be pretty clear; but some 
very influential courts have decided the other way in 
respect to provisions only a little less explicit. The 
Court say : — 


“The most of the cases bearing upon the question of ex- 
tending the time limited for commencing suit, by holding 
the limitation to run from a later date than that specified 
in the policy, are cases of fire insurance, which limit the 
time to a certain number of months after the loss or after 
the fire, and further require proofs of loss to be furnished, 
or other conditions precedent to the right of action to be 
performed, for which time is allowed, or which necessarily 
consume time. So far as the question has been before the 
federal courts, the decisions are conflicting. Judges 
Thayer, Bunn, Hawley, and Gilbert have held, in favor of 
the position of plaintiff, that the limitation runs only from 
the time the cause of action accrues, although the policy 
reads a certain number of months after the loss or after the 
fire. Judges Deady and McKenna, and the Court of Ap- 
peals of the District of Columbia, hold directly the reverse. 
See Steel v. Pheenix Ins. Co. of Brooklyn, 2 C. C. A. 463, 
51 Fed. Rep. 715; Vette v. Clinton F. Ins, Co. 30 Fed. 
Rep. 668; Friezen v. Allemania F. Ins. Co. Id. 352; Mc- 
Elhone v. Massachusetts Ben. Asso. 22 Wash. L. Rep. 157. 
Coming to the states, we find five states and one territory 
holding, by their courts of last resort, that a limitation of a 
certain time for beginning action after the loss or after the 
fire shall not run from the date of the loss or of the fire, 
but from the time the cause of action accrues. We finda 
considerably larger number where the decisions are directly 
to the contrary effect, and a number where they are some- 
what equivocal, and claimed by both parties; and some 
make a distinction between the meaning of the phrases 
‘after the loss’ and ‘after the fire.’ So if we were to 
decide this case according to the number of the authorities, 
we should be compelled to decide it in favor of the de- 
fendant. But this is not a satisfactory way of determining 
a question of the construction of the language either of a 
contract or of a statute.” 


The cases thus holding are: Barber v. F. & M. 
Ins. Co. 16 W. Va. 658; 37 Am. Rep. 800; Matt. 
v. lowa M.A. Ass’n, 81 Iowa, 135; German Ins. 
Co. v. Fairbank, 32 Neb. 750; Hong Sling v. Roy- 
al Ins. Co. 8 Utah, 135; Hay wv. Star F. Ins. Co. 
77 N. Y. 235; 33 Am. Rep. 607; Sun Ins. Co. v. 
Jones, 54 Ark. 376. On the other hand are cited : 
Johnson v. Humboldt Ins. Co. gt Ill. 92; 33 Am. 
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Rep. 47; Chambers v. Atlas Ins. Co. 51 Conn. 17; 
50 Am. Rep. 1; Virginia F. & M. Ins. Co. v. 
Wells, 83 Va. 736; Travelers’ Ins. Co. v. Cal. Ins. 
Co. 1 N. Dak. 151; 8 L. R. A. 769; Blanks v. N. 
O. H. Ins. Co. 36 La Ann. 599; Fullam v. N.Y. 
U. Ins. Co. 7 Gray 61; 66 Am. Dec. 462; State 
Ins. Co. v. Meesman, 2 Wash..459; McElroy v. 
Continental Ins. Co. 48 Kans. 200; Owen v. How- 
ard Insurance Co. 87 Ky. 571; Hocking v. Howard 
Ins. Co. 130 Pa. S.C. 170; Lentz v. Teutonia F. 
Ins. Co. 21 Minn. 85; Chandler v. St. Paul F. & M. 
Ins. Co. 21 Minn. 85; 18 Am. Rep. 385. It seems 
to us that the principal case and the majority of the 
decisions are clearly right. It is difficult to appreci- 
ate the reasoning by which the time when the 
loss or injury shall «* occur” or ‘* happen” is post- 
poned from the time of the accident or casualty to 
the time when the amount is definitely and formally 
claimed by the party. The loss or injury consists in 
the destruction by fire or the occurrence of the acci- 
dent, and it is impossible for language to make the 
intent plainer, unless the contrary is explicitly nega- 
tived, which no reasonable human being would think 
necessary or sensible. One might as well say that 
the birth of a child does not occur until it is chris- 
tened. 


SURRENDER OF CuSTODY OF ‘INFANT CHILD. — 
In Enders v. Enders, 164 Pa. St. 266, 27 L. R.A. 
56, it was held that a contract, by a wife separated 
from her husband, to surrender the permanent cus- 
tody of an infant to her father, a man of means, is not 
against public policy. This is in accord with the 
general consent of authority, as shown in the notes in 
27 L. R.A. 56, and Browne on Dom. Rel. 77. The 
Court say that they cannot find that such a contract 
has ever been held void or voidable, and cite cases 
where such a contract, even with a stranger, has been 
upheld (Van Dyne v. Vreeland, 11 N. J. Eq. 371; 
Hill v. Gomme, 1 Bear. 541), when for the interest 
of the infant, and observe : — 


“We concede the authorities establish that the contract 
of a parent, by which he bargains away for a consideration 
the custody of his child to a stranger, he attempting to re- 
lieve himself from all paternal obligation and place the 
burden on another, who is to shoulder it, it, without 
natural affectién or moral obligation to prompt to the per- 
formance of parental duty, but only because of a bargain, 
is void as against public policy. Such a contract would be 
the mere sale of the child for money. But this was a 
family compact. The pride of the grandfather centered 
on the child as his only living male descendant, in whose 
future there was promise.” , 


In the principal case the grandfather had promised 
to give the mother $20,000 by will or otherwise, in 





| consideration of the transfer of the child, had died 


without doing so, and the action was to compel it, 
and was sustained. 


COMPOSITION — FRAUDULENT PREFERENCE. — In 
Hanover National Bank v. Blake, 142 New York, 2 
L. R. A. 33, it was held that where a debtor secretly 
gives to a creditor a preference, by way of additional 
security on composition notes, the notes are not there- 
by rendered void. The substance of the decision is 
that in such cases only the additional inducement or 
benefit is avoided, and the creditor may recover the 
proportionate amount of the composition common to 
all. This is contrary to the English doctrine, which 
holds that such a preference renders the security 
totally void. The Court cited the weighty authority 
of Judge Duer, in Breck v. Cole, 4 Sandf. 79, and 
the cases of Fellows v. Stevens, 24 Wend. 294; 
Bliss v. Matthews, 45 N. Y. 22; Harloe v. Foster, 
53 N. Y. 385; White v. Kuntz, 107 N. Y. 581; 1 
Am. St. Rep. 886; Meyer v. Blair, tog N.Y. 600; 4 
Am. St. Rep. 500; Solinger v. Earle, 82 N. Y. 393, 
Judge Gray observes : — 


“If we should say that the fraud of the secret agreement 
made by the creditor operated to avoid the whole transac- 
tion of composition, the result would be to leave him with 
the original indebtedness unreleased. If the composition 
agreement, by which the debt was compromised, is to be 
deemed nullified by the fraudulent transaction, I do not see 
why the creditor would not be at liberty to pursue the orig- 
inal debt; a view which Littledale, J., regarded as possible 
in Howden v. Haigh. It would certainly seem to be the 
logical outcome of the proposition asserted below that, if 
the composition agreement has been avoided, it has be- 
come inoperative as an agreement, for any purpose. We 
assert a wholesome rule, and one which works a just result, 
if we hold that the secret and fraudulent agreement itself 
is illegal, and is inoperative to confer any rights or advan- 
tages upon the creditor. Perfect equality is to be main- 
tained among the creditors. It was thought below that the 
secret agreement and composition agreement constituted 
but a single and indivisible transaction or agreement. I 
am not prepared to accede to that proposition, though it 
has support in some of the English cases referred to. It 
seems to me the case falls easily within the rule which per- 
mits a severance of the illegal from the legal part of the 
covenant ... We should be careful, in our desire to punish 
the harsh and unscrupulous creditor, who presses his 
debtor, and bargains for an advantage over other creditors, 
by deprivation of legal rights and remedies, that we do not 
go too far, and lay down a rule which may result unjustly 
in other ways. It ought not to be possible that, through 
his fraud, he may be reinstated in his original position as a 
creditor for the whole sum due.” 


This seems to be the first time that this doctrine 
has been necessarily and unequivocally adjudged. 
The case is well annotated in the L. R. A. 
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E gladly publish the following communica- 

tion, from which it appears that uninten- 

tional injustice was done the memory of the late 
Judge Corwin of the Ohio Supreme Court, in the 
May issue of THE GREEN Bac. We regret that 


|; me. 





tion to what I think a lamentable error devolves on 
I do not know Mr. Kinkead who wrote this 
statement. I cannot conceive his object. Had he 
used information right at hand, he would have gotten 
the exact data concerning my uncle. Had he gone 
to Senator Thurman or visited Urbana, but forty 
miles west of Columbus, or consulted with Judge 
John H. Young or John H. James of Urbana, both 
friends of my uncle, he could have gotten the facts. 
He mentions all the other judges of the Supreme 


| Court of my uncle’s time, telling when they were 
| born and when they died, and giving information 


such was the case, and make such amends as | 


possible by this publication. 
SPRINGFIELD, ILL., May 23, 1895. 
Editor ++ The Green Bag,” 
1514 Beacon Street, Boston, Mass. 


concerning them. He does not render my uncle 
this poor tribute, but dismisses him with a slur. 
Permit me, therefore, to call your attention to a 


| few facts, and to give you the names of witnesses, by 


My DEAR Sir. — My attention has been called to | 
an article which appears on page 233.of the issue of 


THE GREEN BAG for the current month, as follows : — 


‘* Fohn A. Corwin was elected judge of the Supreme | 
Court from Champaign County in 1853, but was not | 


on the bench long until he resigned. He was a very 
eccentric man, and not possessed of good habits. 
When he died, in 1863, the papers contained about a 
four-line notice of his death.” 


Judge Corwin was my uncle. I bear his name. 
I saw him die. I lament his loss. I revere his 
memory. In all my experience I never knew a 
more undeserved reflection upon the memory of the 
dead than this publication. In any newspaper office it 
would be righted in an instant. I venture to hope 
that a magazine devoted to lawyers and the bench, 
supposed to be the protectors of the weak, will do no 
less, in the way of even-handed justice, than a daily 
paper. In this firm belief I come to you fora patient 


| ever knew. 





writing whom you can easily verify what I say. 

John A. Corwin in early life was a printer. He 
maintained himself at college by his own labor, and 
became an eminent lawyer. For many years he was 
a partner of his father, Moses B. Corwin, who served 
two terms in Congress. He was for a long time a 
partner of my father, Ichabod Corwin, who, for the 
ten years preceding his death, was judge of the 
Common Pleas Court of the district composed of 
the counties of Champaign, Miami and Darke. 
John A. Corwin was one of the finest lawyers Ohio 
He was of grand personal appearance, a 
chivalrous, high-minded man. No poor person ever 
appealed to him for help in vain. He was the 
defender of the oppressed. He was one of the 
youngest men ever honored by a seat on the Sa- 
preme bench of Ohio. He was for many years a 
partner in business with Robert B. Warden, Supreme 
Court Reporter, whose name appears in this same 
article. He was an associate of George E. Pugh 
and George Pendleton, of Chase, of Thurman, of 


Judge William White, of Judge William J. Gilmore, 
| of James and Isaiah Pillars of Lima, Ohio; of Judge 


hearing and a decent recognition of the merits of | 


John A. Corwin. 
name I bear if I didn’t do this. My uncle’s body is 
buried in the cemetery at Urbana, Ohio, my native 
place. It is with the remains of my grandfather and 
my grandmother, by my father and by my brother ; 
by his wife and his little boy. I am the only grand- 
child left from my grandfather’s stock bearing the 


I should be unworthy of the | 
| and admirer of my uncle. 


| equivalent to an election. 


name of Corwin, and the duty of calling your atten- | 


William Mungen of Findley, Ohio. If I remember 
right, Senator Calvin S. Brice of Ohio was a friend 
Pendleton or -Pugh, I 
forget which, defeated my uncle for the United 
States Senate from Ohio, in a Democratic caucus, by a 
single vote, in a contest where a nomination was 
His fame was so great 
that he participated in many of the most important 
trials in Ohio and the south. He was a grand 
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public speaker, and many people believe he rivaled 
Thomas Corwin. 
number of famous trials in which my uncle partici- 
pated, but I will not trespass on your time. His wife 
was a daughter of Governor Joseph Vance of Ohio, 
and I will tell you of one incident I saw myself, 
illustrative of his power of leading men. 

A public meeting was called in Urbana on the 
night of the day Sumter was fired on. My uncle 
was living on a farm he owned just a mile from town. 
He came into the court-house while addresses were 
being made. The room was crowded, but the 
proceedings seemed to lag. Judge Corwin stood a 
long time by the door. Some one, seeing him, 
started the cry, ‘*‘ Corwin, Corwin.” He walked to 
the platform over which hung the American flag. 
Poor as I am, I would give a hundred dollars for a 
copy of the speech he made. He awakened the greatest 
enthusiasm, and at the conclusion of his speech he 
pointed to the American flag and said : — 

‘¢ Traitor, spare that flag. Touch not a single 
star. It protected me while young, and I will defend 
it now.” 

Leaving the platform, he walked to the secretary’s 
desk and affixed his name, as I remember, the very 
first among the list of volunteers. A company of 
one hundred men was raised on the strength of 
Corwin’s speech. Entitled to the command of it, 
he gave it to William Baldwin, and the company 
went out in the Second Ohio Infantry. Judge 
Corwin then assisted in the formation of two other 
companies, and went out as the captain of one of 
them. If I remember correctly, he was the captain 
of Co. K, 13th Ohio Infantry, in the three months’ 
service. He was largely instrumental in recruiting 
some of the companies of the 66th Ohio Infantry, 
one of the most famous regiments in the Union army. 
His services in this particular were greatly appreciated 
by the war governors of Ohio, and, at the time of his 
death, he had recruited almost an entire regiment, of 
which he was to be the colonel. Some of the troops 
were in camp near his house. 

This is the man whom Mr. Kinkead slurs. He 
was an open;hearted, charitable man. He never did 
a mean thing to anybody, other than himself, in all 
his life. His besetting sin, if he had any in the late 
years of his life, was intemperance. He drank a 
little, but seldom to excess, and he died lamented by 
thousands of friends who loved him. Mr. Kinkead’s 
statement concerning publications at the time of his 
death is utterly without foundation. A few years 
ago the ‘*‘ Urbana Citizen Gazette ” 
columns to Judge Corwin. William A. Taylor of the 
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devoted several | 


‘«Cincinnati Enquirer,” a resident of Columbus, 


contest for Congress, in the old Champaign County 


district, between my uncle, on the one hand, and my 


I could call your attention to a | grandfather on the other. 


I cannot permit this untruthful statement to go 
unrebuked. I do not ask for flattery on the one 
hand, nor suppression of the truth on the other. I 
am actuated by a desire for even justice, and I think 
I ought to have it. Nor doI ask you to accept my 
statements for anything herein contained. Judge 
Corwin has been dead for over thirty years, and but 
few of his old companions are on earth. Judge John 
H. James and John H. Young, Urbana, Ohio; Hon. 
William White, Springfield, Ohio; William J. Gil- 
more, Eaton, Ohio; Judge Pillars of Lima; Senator 
Brice; Hon. Allen G. Thurman, Columbus, Ohio; 
Robert G. Corwin, Lebanon, Ohio, are a few names 
I can give you. 

In conclusion, I beg your indulgence for having 
gone into this matter in detail. The offense to my 
uncle’s memory was so marked that it is a matter of 
great moment to me, and I trust some reparation can 
yet be made. 

Very truly yours, 
Joun A. Corwin. 


LEGAL ANTIQUITIES. 


In 1717 the following singular commitment to 
the Bastile was made out by order of the Duke of 
Orleans, Regent during the minority of Louis XV 
of France: “ Laurence d’Henry, for disrespect to 
King George I, in not mentioning him in his 
Almanack, as King of Great Britain.” How long 
this unlucky almanack-maker remained in prison 
is unknown. 


FACETIZ. 


ACCORDING to the judgment of the late Chief 
Justice Stone of the Alabama Supreme Court, John 
A. Campbell was the greatest lawyer that State has 
ever had. He was a member of the Supreme 
Court of the United States, being appointed from 
Mobile, and resigned when his State seceded. 
He then became Assistant Secretary of War for 
the Confederate States. After the war he resided 
in New Orleans and Baltimore until his death. 

Before the war he had a large practice in Mobile 
and was of course much before the Supreme Court 
of Alabama. On one occasion the Court inter- 
rupted him by frequent questions, much to his 
annoyance. After standing it for some time, 


Ohio, recently printed an amusing account of a | Campbell stopped, and then, slowly addressing the 


bench, said, “ If the Court will listen, the Court will 
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learn.” 
on without further interruption. 


THE following is one of the many good stories 
told of Judge Dooly of Georgia. At the close of 
a court, having settled his tavern bill and ordered 
his horse, the Judge came from his room with a 
very small pillow under his arm, a miniature 
likeness of a more satisfactory article on which to 


| 


The Court listened ; and Campbell went | 


repose the head after the toils of the court during | 


the day. 
was going to do with the pillow. “I am going to 
plant it in some rich soil, that it may grow larger 
by next court,” was the reply of the witty Judge. 


THE plaintiff in a suit brought against the city 
of New York had been injured by a fall, caused 
by a defect in the sidewalk, and during the trial 
a well-known physician testified that “the plain- 
tiff was so injured that he could Ze only on one 
side.” ‘I suppose, doctor, you mean he would 
make a very poor lawyer,” observed the counsel 
for the city. 


AFTER the passage in Georgia of the severe laws 
against gambling, Judge Dooly was very rigid 
in their enforcement. At the close of a session of 
the Superior Court, the Judge had retired to rest ; 
but the noise of a faro table in the adjoining room 
disturbed him so much that he got up, dressed, 
and went in and told them that he had tried all 
legal methods to break them up, and had failed ; 
and now he was determined to adopt another 
plan. Before the night had closed he broke the 
bank, and told the parties to clear out, and be 
more careful in the future how they interfered 
with the court. 


In North Carolina the judges of the Superior 
Courts “rotate,” i. e., ride each circuit of the 
whole state in regular succession. When Judge 
Shipp, of one of the mountain circuits in regular 
rotation came to ride a circuit on the sea coast he 
was much pleased with clams, which were new 
to him. He had a clam supper with the result that 
he had a most violent attack, and could not hold 
court for two or three days. When able to sit on 
the bench, the first case tried was an affray in 
which one man used a pistol and the other 
knocked him down with a clam (in the shell). 


Some person inquired of him what he | 


| dict, “We finds Mr. Bissell guilty of accusin’. 





Manly appearing for the State, introduced a wit- 
ness to prove that one clam, so used was a deadly 
weapon. ‘Stop there, Manly,” said the judge 
earnestly, “the court will hear evidence whether 
or not a pistol is a deadly weapon, but the court 
knows without further evidence that a clam is.” 


A PHILADELPHIA lawyer said a very bright thing 
the other day. He was seated with a group of 
friends, and they were discussing in a desultory 
way the leading topics of the day. One of the 
parties present, Mr. , persisted in monopo- 
lizing more than his share of the conversation, 
and his views did not at all accord with those of 
the lawyer. As the men separated, one of them 
said to the lawyer : — 

“ That knows a good deal, doesn’t he?” 

“Yes,” replied the lawyer, “he knows entirely 
too much for one man; he ought to be incorpo- 
rated.” 


Ir was on the coast belt of South Carolina 
during reconstruction times. Mr. Bissell, a large 
rice planter, had lost several hogs, found the thief, 
a black man, had him arrested by a colored trial 
justice in Colleton County, and the day for the 
trial was on hand. Defendant demanded a jury. 
The justice was full of the importance of the case : 
Mr. Bissell was a rich man, and “ dis case gwine 
ter git in de papers.” The justice charged the 
jury, sent them out into the woods to decide 
upon their verdict ; in about half an hour the jury 
returned, notified “de cort’”’, and handed their 
verdict in. This was as follows: “We find Mr. 
Bissell guilty.”” The Court, on reading it, replaced 
the spectacles it had taken off, and said, “‘ Now, 
look hear, gentlemen, dis ting won’t do. What 
you find Mr. Bissell guilty bout? Him lose he hog, 
and dis defendant, Joe, tuck ’em or aint tuck 
um ; what you gots to do wid Mr. Bissell? You 
got no sense anyhow; you jest go right straight 
back in dem woods and you bring in de right 
werdict, or I’ll put de las one o’ you in jail. Go 
tarrogate again.’”’ The jury retired, and in another 


| half-hour returned, handing in as their new ver- 
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The Court said, “ I spigious bout dis werdict, but 
lem stan ; you shan’t git no coss, nohow ; en don’t 
come to dis cort gen yah? Nigger got no sense 
nohow.”’ 
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NOTES. 


In our March number we referred to Sir Freder- 
ick Pollock, who is on a visit to the United States, 
as a son of Chief Baron Pollock. This was an error. 
Sir Frederick is a grandson of the late Chief 
Baron, and his father (the Chief Baron’s eldest 
son) was for many years Queen’s Remembrancer, 
and before the Judicature Act a Master of the old 
Court of Exchequer. 


THE following is a copy of a letter received by 

the clerk of the Supreme Court of Arkansas : — 
SEPTEMBRY, THE 29, 1893. 

to the Supream coart of the State of Arkansas 
this is to certify that thair is three men, in this 
State that is Practing medicin to my noing With- 
out a leagle Wright or a diplomia, never was in 
a collage in thair Lives. I think it is your duta 
to have thim attended too, at once. I Will now, 
name them. [Names omitted.] Thoes now 
have distroid Lives of Severl People By the Pois- 
ness norcatics. Morphen I Say if We Have a Law 
Let it Be Put in foars if We Have a goverment 
Let it Be ruled. I Had to go to the time truble 
and Expence of the colledges and Medical Board 
to Practice medicine and it Should Be the Duty 
of Ever individeual Who wishes to Practic medi- 
cine. now mr coart it is your Duty to Send a 
officer on thoes men, and Have them Broat into 
regalation, is a Juastes of the Peace in 
town Ship He taken an oath that He Would 
Suppart the constitushon of the State of Arkansas 
right to the county clerk of co and you will 
find this is not faults. 

Endorsed on envelope : 

P. M. Please Hand this Dyreckley to the Cheaf 
Justes, of Arkansas Pleas Doo this and oblige 


AT one time in the Michigan City Penitentiary 
there was a renaissance in the moral discipline 
of the prison, and all were compelled to attend 
chapel regularly. One of the prisoners came to 
the warden one day and begged to be allowed to 
stay away from the chapel exercises, as he 
wanted Sunday to write letters to his friends. 

The warden looked at the beseeching convict 
in amazement. “ What!” he exclaimed, “allow 
you to stay away from religious exercises all 





the time! No, sir. Why, man, don’t you know 
that it is a part of the penalty?” And the con- 
vict continued to worship regularly while the war- 
den led in prayer. 


LITERARY NOTES. 


THE story of Lincoln’s secret night journey from 
Harrisburg to Washington in 1861, to escape the 
possibility of assassination at Baltimore, is told in the 
June number of McCLuRE’s MAGAZINE, by Col. A. 
K. McClure, editor of the Philadelphia «« Times,” 
who himself took part in all the conferences prepara- 
tory to the journey and saw Lincoln aboard the train 
at Harrisburg. 


‘¢ THE Decline in Railway Charges” is discussed 
in THE PopuLAR SCIENCE MONTHLY for June, by 
Henry T. Newcomb. In view of the fact that this 
decline has steadily reduced the profits that railroads 
yield to investors, Mr. Newcomb believes that the 
future will require considerable economies, such as 
may be brought about by the practical consolidation 
of lines. 


THE complete novel in the June issue of LipPIN- 
coTT’s is ‘¢ The Battle of Salamanca,” a stirring tale 
of the Napoleonic wars, from the Spanish of Benito 
Pérez Galdés, an author of high repute in his own 
country, but hitherto too little known in America. It 
is followed by a brief account of ‘*Galdés and his 
Novels,” by the translator, Rollo Ogden. 


A curious and striking feature of the great collec- 
tion of pictures in MCCLURE’S COMPLETE LIFE OF 
NAPOLEON is a number illustrating the Russian cam- 
paign. These pictures were drawn during the ter- 
rible march to and from Moscow by an officer in Na- 
poleon’s army, and have not been published before 
in this country. They are of the most terrible realism 
and give an idea of the horrors of that fatal invasion 
which no words can equal. 


UNDER the caption of «* The Silver Question ” two 
papers of special interest appear in the NORTH 
AMERICAN REVIEW for June, Count von Mirbach 
of the Prussian House of Lords and of the German 
Reichstag giving his views on ‘‘ Germany’s Attitude 
as to a Bi-Metallic Union,” and the Mexican Minister 
at Washington describing effectively the working of 
‘¢ The Silver Standard in Mexico.” 
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PRESIDENT Seth Low, of Columbia College, in 
discussing ‘* Some Questions of the Day” in the June 
HARPER'S, advances the proposition that all disputes 
between capital and workingmen and ‘all abuses of 
power by corporations and labor-unions should be 
settled from the standpoint of neither side in the 
controversy, but from the point of view of that com- 
monly forgotten and usually silent partner, the gen- 
eral public. 

THE June ATLANTIC contains installments of the 
two leading serials by Mrs. Ward and Gilbert Parker, 
also a short story of frontier garrison life, by Ellen 
Mackubin, entitled «+ Rosita.” Lafcadio Hearn contri- 
butes a delightful paper entitled ««In the Twilight of 
the Gods,” which, with Mary Stockton Hunter’s 
poem, ‘A Japanese Sword-Song,” gives this issue a 
distinct flavor of the Orient. Percival Lowell con- 
tinues his readable papers upon ‘« Mars,” discussing 
in this issue the «* Water Problem.” 


SCRIBNER’S MAGAZINE for June opens with a 
dramatic presentation of the three epochs in the 
history of Chicago — ‘‘ Before the Fire,” ++ After the 
Fire,” and ‘* To-day.” The author, Melville E. 
Stone, has long been associated with the growth of 
Chicago as the owner and editor of a great newspaper, 
and he writes with the fullest knowledge of the men 
and material conditions that have made the new 
Chicago. The illustrations, which, on facing pages, 
show Chicago as it was before the fire and is now, 
are from exactly the same points of view, and give in 
the most striking manner a vivid idea of what the 
growth of Chicago has been. The illustrations of to- 
day are from original paintings and not from photo- 
graphs. They represent Chicago as it never before 
has been pictured. 


Mr. W. D. HowELts has written for THE CENTURY 
MAGAZINE two papers entitled ‘* Tribulations of a 
Cheerful Giver,” which make a wide appeal to the 
public interest as being a graceful and diverting series 
of confessions of the writer’s experiences with the 
begging fraternity, with incidentally considerable 
philosophy of charity of a somewhat deprecatory sort. 
The first of these papers appears in the June number. 


THE directors of the O]d South studies, in Boston, 
have added tothe series of OLD SouTH LEAFLETs Pre- 
sident Monroe’s message of Dec. 2, 1823, in which 
the famous ‘‘ Monroe doctrine” was stated. It is 
fortunate that at this time, when there are such fre- 
quent appeals and often such ignorant appeals to the 
Monroe doctrine, the original document is thus made 





available for everybody. Ignorance at any rate is 
unnecessary when Monroe’s message in its entirety 
may be had for five cents. 


«* UNIFORM State Legislation” is the subject of a 
paper just issued by the American Academy of Polit- 
ical and Social Science in its series of Publications. 
It is written by Frederic J. Stimson, Esq., of Boston, 
the author of «* American Statute Law,” and commis- 
sioner from Massachusetts on the Board of Commis- 
sioners to establish uniformity of law throughout the 
Union, and secretary of the National Conference for 
that purpose. 


A BRIEF but valuable paper for those interested in 
parliamentary procedure is General Marcus J. Wight’s 
account of the British House of Commons in the June 
ARENA. He points out the differences between its 
rules and those of the House of Representatives, and 
shows wherein each excels the other in certain con- 
veniences and methods. 


THE editor of the REVIEW OF REVIEWS, in his 
running comment on ‘+ The Progress of the World” 
in the June number, reviews the Cuban situation 
and England’s Nicaraguan relations at some length ; 
he also summarizes the probable results of peace in 
the far East. Other international matters which re- 
ceive attention in the editorial pages of the REVIEW 
are the relief of Chitral, German and Austrian politics, 
France and the Nile, the new Speaker of the British 
House of Commons, elections in Greece and Den- 
mark, the Pope’s Encyclical to England, and the 
school question in Manitoba. 


BOOK NOTICES. 


MunicipaL Home Rute. A Study in Administra- 
tion. By Frank J. Goopnow, A.M., LL.B. 
Macmillan & Co. New York, 1895. Cloth. 
$1.50. 

This work of Mr. Goodnow’s displays the same 
careful research and exhaustive learning which dis- 
tinguished his ‘* Comparative Administrative Law,” 
and is a most valuable and important treatise upon a 
subject which appeals to every thinking citizen. That 
there is room for much improvement in our form of 
municipal government there can be no doubt, and 
the changes that are being made in this direction in 
many of our large cities demonstrate that the people 
are alive to the fact of municipal shortcomings. But 
as a result of the intimate connection of the munici- 
pal with general government, all concrete attempts at 
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municipal reform must, as the author says, of neces- 
sity depend upon an accurate delimitation of the 
sphere of action which can, with due regard to the 
interests of the State as a whole, be assigned to our 
municipal organizations. The attempt to delimit 
such a sphere of action is the purpose of this work. 
The treatise will be useful from both a legal and po- 
litical point of view, and we heartily commend it to 
the attention of our readers. 


THE AMERICAN Concress. A History of National 
Legislation and Political Events, 1774-1895. 
By JosepH West Moore. Harper & Brothers, 
New York. 1895. 


This volume is one of exceeding interest. Ina 
popular and interesting form, Mr. Moore gives a clear 
and concise account of the national legislative and 
political affairs of the American people from the colo- 
nial period to the present time. The many notable 
occurrences in the halls of Congress are graphically 
described, and the origin and growth of parties, the 
memorable acts of presidents, and innumerable other 
matters pertaining to the broad and diversified field of 
American politics are discussed. Scattered through 
the work are extracts from famous speeches and de- 
bates. Mr. Moore writes with a delightful freedom 
from all partisan bias, and the accuracy of his state- 
ments cannot be doubted. Altogether his book is one 
of exceeding interest, and as instructive as it is enter- 
taining. 


THe Rise or WELLINGTON. By General Lorp 
Roserts, V.C., with portraits and plans. Rob- 
erts Brothers, Boston, 1895. Cloth. $1.25. 


General Roberts in this work confines himself to 
the military career of Wellington. This career 
naturally divides itself into three periods — the 
Indian period, the Peninsular period, and the period 
during which he commanded the allied forces in the 
Netherlands, terminating in the battle of Waterloo. 
The story of the rise of this great commander reads 
likea romance, and General Roberts writes of his 
subject con amore. The book is replete with dra- 
matic incidents. Excellent maps and portraits ac- 
company the text, and add greatly to the value and 
interest of the work. 


Lire oF Her Majesty Queen Vicroria. By 
MILLICENT GARRETT FAWCETT. Roberts 
Brothers, Boston, 1895. Cloth. $1.25. 

The story of Queen Victoria’s life is one of a true 
and noble woman. The charming simplicity of her 
private life, the ideal happiness of her wifehood, and 
the pure atmosphere of her family circle, all serve to 





endear her, not only to her subjects, but to the 
world. To read of such a life is thoroughly ennobling 
and inspiring. The author of this sketch has done 
her work well, and gives a most interesting account 
of England’s queen. 


COMMENTARIES ON THE LAW OF PRIVATE CORPORA- 
TIONS. By SeEyMouR D. THompson, LL.D. In 
six vols. Vols. I, II, and III. Bancroft, 
Whitney Co.,San Francisco, 1895. Law Sheep, 
$6.00 a volume. 


It is impossible within our limited space to ade- 
quately notice this stupendous work of Judge Thomp- 
son, the first three volumes of which are now before 
us. The reputation of the distinguished author is so 
well established that anything from his pen is sure 
of a hearty welcome by the profession, and this, his 
great life-work, will serve to add new lustre to his 
fame asa law writer. The work was commenced 
more than sixteen years ago, and the subject is one 
of such enormous proportions that it has required 
much condensation to bring the text within the limit 
of six thousand pages. Every topic, however, is 
treated with such fullness of detail that the state of 
the law in respect of it can be learned from the pages 
of the work, without the necessity of searching the 
adjudged cases. In other words, it is a full and com- 
prehensive statement of the whole law. governing the 
law of private corporations, and as such is an invalu- 
able working tool for the practitioner. The subject 
is considered under nineteen titles, as follows : — 

I. Organization and Internal Government. II. 
Capital Stock and Subscriptions Thereto. III. Reme- 
dies and Procedure to Enforce Share Subscriptions. 
IV. Shares Considered as Property. V. Liability of 
Stockholders to Creditors. VI. Directors. VII. 
Rights and Remedies of Members and Shareholders. 
VIII. Ministerial Officers and Agents. IX. Formal 
Execution of Corporate Contracts. X. Notice, Es- 
toppel, Ratification. XI. Franchises, Privileges and 
Exceptions. XII. Corporate Powers and the Doc- 
trine of Ultra Vires. XIII. Corporate Bonds and 
Mortgages. XIV. Torts and Crimes of Corpora- 
tions. XV. Insolvent Corporations. XVI. Disso- 
lution and Winding Up. XVII. Receivers of 
Corporations. XVIII. Actions by and against Cor- 
porations. XIX. Foreign Corporations. 

A careful examination of the first three volumes 
impresses one with the fact that the author’s work 
has been thoroughly and honestly done, and that 
these commentaries are thoroughly to be relied upon. 

We congratulate both author and publishers upon 
their successful venture, and we also congratulate the 
legal profession upon the addition of such a master- 

piece to our legal literature. 





XUM 














